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LAW AND MORALITY IN KANT

How do law and morality relate to each other in Kant’s philosophy?
Is law to be understood merely as an application of general moral
principles to legal institutions, or does law have its own normativity
that cannot be traced back to that of morality? This volume of new
essays is a comprehensive treatment of law and morality in Kant,
which also sheds new light on Kant’s practical philosophy more
broadly. The essays present di erent approaches to this core issue
and address related topics including the justi cation of legal coercion,
the role of freedom and autonomy for law and politics, legal punish-
ment and the question of its ethical presuppositions, moral luck, and
the role of permissive laws in Kant’s legal and political philosophy.
The volume will be of interest to researchers and graduate students
working on Kant’s moral and legal philosophy. This title is also
available as Open Access on Cambridge Core.
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Introduction
Martin Brecher and Philipp-Alexander Hirsch

Aim of the Volume

Research on Kant’s legal philosophy has ourished in recent years. This
applies both to exegetical research on Kant and to practical philosophy,
which pursues normative theorizing in Kant’s wake. In view of this
enormous interest in Kant's legal philosophy, there is surprisingly still no
uni ed discussion of the fundamental questions of his legal thought. There
are two reasons for this: on the one hand, there are contributions to the
debate that tend to concentrate on Kant’s legal philosophy or his moral
philosophy and thus sometimes fail to take the ‘other side’ su ciently
into account. On the other hand, there is a methodological divergence
between more exegetical approaches coming from the history of philoso-
phy and more analytical approaches trying to give a ‘Kantian’ answer to
philosophical problems of law and morality. It is therefore not surprising
that there is, rst, a need for a philosophical-historical account of the
relationship between law and morality in Kant; and secondly, there is a
need to clarify the related problem of which path normative theorizing
based on Kant can or must take today. This volume takes up these two
desiderata in contributions that address these questions from systematic

For instance, Arthur Ripstein, Force and Freedom: Kant’s Legal and Political Philosophy, Cambridge,

MA: Harvard University Press, .

For instance, Allen W. Wood, Kantian Ethics, Cambridge: Cambridge University Press, , and

The Free Development of Each: Studies on Freedom, Right, and Ethics in Classical German Philosophy,

Oxford: Oxford University Press, .

For instance, Mary J. Gregor, The Laws of Freedom: A Study of Kant’s Method of Applying the

Categorical Imperative in the ‘Metaphysik der Sitten’, Oxford: Basil Blackwell, , and B. Sharon

Byrd and Joachim Hruschka, Kant's Doctrine of Right: A Commentary, Cambridge: Cambridge

University Press, .

For example, Christine M. Korsgaard, Creating the Kingdom of Ends, Cambridge: Cambridge

University Press, , and The Sources of Normativity, Cambridge: Cambridge University Press,
, and John Rawls, A Theory of Justice, Cambridge, MA: Harvard University Press, , and

Political Liberalism, New York: Columbia University Press,

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2









state) that make this possible are practically necessary. Kant’s philosophy of
law is thus independent of his critical moral philosophy, especially the
categorical imperative and the autonomy of pure practical reason presup-
posed by it. While this is a controversial interpretation of Kant’s works, it
is precisely Ripstein’s renunciation of these highly metaphysical presuppos-
ition of Kant’s moral philosophy that makes his interpretation an attractive
point of reference for contemporary normative theorizing in the wake of
Kant. For instance, Japa Pallikkathayil, ~Ariel Zylberman, and George
Pavlakos build on a non-metaphysical notion of relational and empiric-
ally demonstrable freedom, while Louis-Philippe Hodgson and Rafeeq
Hasan draw on an innate claim to legal independence as the basis of
Kantian approaches to legal and political philosophy. In recent years,
Ripstein’s and other independentist readings of Kant have increasingly
gained traction.

Other scholars, however, reject this idea of a justi catory independence
of Kant’s legal philosophy from his critical moral philosophy. Instead,
Kant's philosophy of law, they claim, can only be understood as a particu-
lar application of his moral philosophy: Kant’s law of right can and must
be derived from the categorical imperative and its normativity can only
be justi ed by recourse to the autonomy of pure practical reason and its
underlying doctrine of transcendental freedom. It is not merely external
freedom, but rather individual autonomy and moral personality, which

Japa Pallikkathayil, ‘Persons and Bodies’, in Sari Kisilevsky and Martin Stone (eds.), Freedom and
Force: Essays on Kant's Legal Philosophy, Oxford: Hart Publishing, B

Ariel Zylberman, ‘The Public Form of Law: Kant on the Second- Personal Constitution of
Freedom’, Kantian Review  ( )

George Pavlakos ‘The Relation between Moral and Legal Obligation: An Alternative Kantian
Reading’, in George Pavlakos and Veronica Rodriguez-Blanco (eds.), Reasons and Intentions in Law
and Practical Agency, Cambridge: Cambridge University Press, ., o= .

Louis-Philippe Hodgson, ‘Kant on the Right to Freedom: A Defense’, Ethics ( ), -
Rafeeq Hasan, ‘Freedom and Poverty in the Kantian State’, European Journal of Philosophy

¢ ) -

For in uential contributions cf. Marcus Willaschek, ‘Right and Coercion: Can Kant’s Conception
of Right Be Derived from His Moral Theory? International Journal of Philosophical Studies

( ), — ,and Christoph Horn, Nichtideale Normativitat: Ein neuer Blick auf Kants politische
Philosophie, Berlin: Suhrkamp, . For a nuanced account of di erent possible kinds of
(in)dependence of right on (from) morals, cf. Marcus Willaschek’s contribution to this volume
(Chapter ).

For instance, Paul Guyer, ‘The Twofold Morality of Recht: Once More unto the Breach’, Kant-
Studien ( ), — ,and Byrd and Hruschka, Kant’s Doctrine of Right.

For example, Bernd Ludwig, ‘Die Einteilungen der “Metaphysik der Sitten” im Allgemeinen und
die der “Tugendlehre” im Besonderen’, in Andreas Trampota, Oliver Sensen, and Jens
Timmermann (eds.), Kant's ‘Tugendlehre> A Comprehensive Commentary, Berlin: De Gruyter,
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Introduction

constitute the basis of Kant's legal and political philosophy. The binding
nature of law arises from the moral requirement not to treat persons as mere
means. If according to Kant the ‘[aJutonomy of the will is the sole principle
of all moral laws and of duties in keeping with them’ (Critique of Practical
Reason, : ) and if right is ‘a universal law [...] that lays an obligation on
me’ (Metaphysics of Morals, : ), then the latter must be grounded in
Kant's critical moral philosophy. Such a reading, which insists on a
dependence of law on morality, has far-reaching implications for present-
day Kantian conceptions of law that attempt to eschew such commitments.
On this view, a Kantian legal and political philosophy that is decoupled
from moral philosophy and its metaphysical presuppositions is incomplete,
particularly in terms of the normative bindingness and content of law.

This long-running dispute over the normative basis of Kant's philoso-
phy of law naturally has weighty spillover e ects regarding both the
interpretation of Kant and current theorizing in the wake of Kant.
To the rst point, central Kantian theorems, such as the concept of duty
and imputation, as well as legal coercion or the criminal law, will be
conceptualized di erently depending on whether one assumes a
derivational link between law and morality or one assumes instead that
law has a normativity of its own. To the second point, the question arises
as to how philosophically viable current Kantian approaches whose nucleus
is the individual claim to external freedom really are. Do they hinge on the
normative independence of law from morality? And if so, on what kind of
independence? How apt are they for providing conceptual solutions for
current challenges in legal and political philosophy?

Overview of the Volume

The contributions in this volume pick up on these and related questions,
beginning with a series of essays that examine the issue at the heart of

For instance, Philipp-Alexander Hirsch, Freiheit und Staatlichkeit bei Kant: Die autonomietheore
tische Begriindung von Recht und Staat und das Widerstandsproblem, Berlin: De Gruyter, , and
J. P. Messina, ‘“The Paradox of Outer Necessitation in (and after) Kant’s Course on
Naturrecht’, in Margit Ru ng, Annika Schlitte, and Gianluca Sadun Bordoni (eds.), Kants
Naturrecht Feyerabend: Analysen und Perspektiven, Berlin: De Gruyter, ,

For example, Kersting, Wohlgeordnete Freiheit; Ludwig, Kants Rechtslehre; Gerhard Seel ‘How Does
Kant Justify the Universal Objective Validity of the Law of Right?, International Journal of
Philosophical Studies  ( ), - ; Byrd and Hruschka, Kant's Doctrine of Right; and Hirsch,
Freiheit und Staatlichkeit bei Kant.

Cf. Katrin Flikschuh, Kant and Modern Political Philosophy, Cambridge: Cambridge University
Press,
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Kant on Moral Universality and the Normative
Foundations of Right

Marcus Willaschek

Introduction

This chapter discusses the relation between Kant’s moral philosophy and
his legal philosophy in the Metaphysics of Morals, where he distinguishes
between ‘Right’ and ‘Ethics’ and subsumes both under his conception of
‘Morals’. There has been some debate about the exact demarcations and
relations between the elements of this triad. Speci cally, while some argue
that Right is independent of either Morals or Ethics, others deny this. The
debate about the so-called Independence Thesis (or Separation Thesis),
however, is riddled with terminological confusion and ambiguity.

First, it is often unclear what Right is supposed to be independent of (or
dependent on). For instance, Allen Wood suggests that what is at issue is
whether Right is independent of Ethics. But since Right and Ethics are the
two coordinated parts of Morals according to Kant, neither of which is
subordinate to the other, there is a sense in which the claim that Kantian
Right is independent of Kantian Ethics is obviously true and should not be
contentious. According to Paul Guyer, by contrast, what is at issue is the

Thanks to Andrews Reath, Pauline Kleingeld, Eric Watkins, Fabian Burt, and audiences in Frankfurt,
Bergen, Tromsg, and Providence, as well as the participants of the Gottingen conference, the editors of
this volume, and Stephan Zimmermann, who commented on my paper there, for helpful feedback on
(various) earlier versions of this chapter. Thanks to Carolyn Benson for correcting my English.
The Kantian term ‘Recht’ is ambiguous between (i) ‘das Recht’, which means the legal sphere or ‘the
law’ and (ii) ‘ein Recht/Rechte’, meaning individual rights (such as my right to free speech). Kant
explicitly distinguishes between (i) and (ii) at RL : . In this chapter, | will use ‘Right’ (with a
capital R) for the rst meaning. For reasons of uniformity, I will also capitalize ‘Morals’ and ‘Ethics’.
The ‘Separation Thesis’ (Trennungsthese) is often attributed to Ebbinghaus; see Julius Ebbinghaus,
‘Kants Rechtslehre und die Rechtsphilosophie des Neukantianismus’, in Gerold Prauss (ed.), Kant:
Zur Deutung seiner Theorie von Erkennen und Handeln, Cologne: Kiepenheuer & Witsch, ,

See e.g. Allen W. Wood, The Free Development of Each: Studies on Freedom, Right, and Ethics in
Classical German Philosophy, Oxford: Oxford University Press, ,
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independence of Right from Morals and its fundamental principle. But
that Right is independent of Morals is obviously false (as Guyer himself
insists), since Right, for Kant, is clearly subordinate to Morals and is in this
sense dependent on it. So the independence of Right from Morals as such
cannot be the issue either. The real question (which | take to be the issue
Wood and Guyer are really concerned with) is whether Right depends on
what might be called ‘Kantian Morality’, that is, the conception of moral-
ity developed in the Groundwork and encapsulated in the Categorical
Imperative.

Second, it is unclear what kind of dependence is at stake. 1f we focus on
the relation between Kantian Morality and Right, there is the question of
whether Kantian Morality is necessary for Kantian Right in the sense that
the latter presupposes Kant’s speci ¢ account of morality. Yet there is also
the question of whether Kantian Morality is su cient to justify his con-
ception of Right, in the sense that the fundamental principles of Right can
be derived from, or normatively justi ed by appeal to, the Categorical
Imperative (or some other general, not yet speci cally juridical element of
Kantian Morality such as moral autonomy).

Since there are two di erent directions of logical dependence between
Kantian Morality and Right, this leaves us with four options: (i) Kantian
Morality is necessary and su cient to derive/justify Kantian Right; (ii) it is
necessary but not su cient; (iii) it is not necessary but su cient; or (iv) it
is neither necessary nor su cient. Moreover, among those who think that

See e.g. Paul Guyer, ‘Kant’s Deductions of the Principles of Right’, in Mark Timmons (ed.), Kant’s
Metaphysics of Morals: Interpretative Essays, Oxford: Oxford University Press, ,  — ; Paul
Guyer, ‘The Twofold Morality of Recht: Once More unto the Breach’, Kant-Studien ( )
See Marcus Willaschek, ‘Right and Coercion: Can Kant’s Conception of Right Be Derived from His
Moral Theory?, International Journal of Philosophical Studies  ( )

For option (i), see e.g. Guyer, ‘Kant's Deductions’; Otfried Ho e, ‘Der Kkategorische
Rechtsimperativ: Einleitung in die Rechtslehre’, in Otfried HO e (ed.), Immanuel Kant:
Metaphysische Anfangsgriinde der Rechtslehre, Berlin: Akademie-Verlag, , =, as well as
Guyer, this volume (Chapter ); Stefano Bacin, ““Only one obligation”: Kant on the Distinction
and the Normative Continuity of Right and Ethics’, Studi Kantiani ( ), = ; Philipp-
Alexander Hirsch, Freiheit und Staatlichkeit bei Kant: Die autonomietheoretische Begriindung von Recht
und Staat und das Widerstandsproblem, Berlin: De Gruyter, , as well as Hirsch, this volume
(Chapter ); and Ludwig, this volume (Chapter ). For option (ii), see e.g. Christoph Horn,
Nichtideale Normativitat: Ein neuer Blick auf Kants politische Philosophie, Berlin: Suhrkamp, ,
as well as Horn, this volume (Chapter ); Fiete Kalscheuer, Autonomie als Grund und Grenze des
Rechts: Zum Verhaltnis zwischen dem kategorischen Imperativ und dem allgemeinen Rechtsgesetz Kants,

Berlin: De Gruyter, ; Arthur Ripstein, Force and Freedom: Kant’s Legal and Political Philosophy,
Cambridge, MA: Harvard University Press, ; Fiorella Tomassini, ‘Right, Morals, and the
Categorical Imperative’, Kant-Studien ( ), — . For option (iii), see e.g. Ebbinghaus,

‘Kants Rechtslehre’; Thomas Pogge, ‘Is Kant’s Rechtslehre a “Comprehenswe Liberalism™?’, in Mark
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The Normative Foundations of Right

Kantian Morality is not su cient to derive Kantian Right, we can further
distinguish between (a) those who hold that what is missing is something
non-normative, such as embodiment in space or non-ideal political condi-
tions and (b) those who think that what is missing is something normative,
such as the authorization to use coercion.

In this chapter, | argue for the claim that Kantian Morality is necessary
but not normatively su cient for Kantian Right (that is, for option (ii),
variant (b)). In other words, Kant's conception of Right presupposes
central elements of his Groundwork conception of morality, particularly
the idea of moral universality or ‘universal law’, but requires additional
resources (the idea of coercible rights) for its normative justi cation. I will
start by looking at the three supreme principles of Morals, Right, and
Ethics that Kant introduces in the Metaphysics of Morals (Section . ).
I will then consider the Formula of Universal Law (FUL) from the
Groundwork (Section . ) and argue that it cannot be straightforwardly
identi ed with the supreme principle of Morals (SPM) to which Kant
refers in the Metaphysics of Morals. Next, | will show, primarily against
recent suggestions by Paul Guyer, that the supreme principle of Right
cannot be derived from FUL or any other version of the Categorical
Imperative alone. In e ect, I will argue that although Kantian Right is a
special instantiation of Morals, this does not mean that its supreme
principle can be derived (without additional resources) from any principle
that is more fundamental (Section . ). Thus, the relation of Right to
Morals is one of subsumption without derivation. | will then indicate how
Kantian Right can be derived, in some sense, by combining the ideas of
individual rights and of moral universality (Section . ). I will close by

Timmons (ed.), Kant’s Metaphysics of Morals: Interpretative Essays, Oxford: Oxford University Press
) — . Finally, for option (iv), see e.g. Marcus Willaschek, ‘Why the Doctrine of Right
Does Not Belong in the Metaphysics of Morals: On Some Basic Distinctions in Kant's Moral
Philosophy’, Jahrbuch fir Recht und Ethik/Annual Review of Law and Ethics  ( ), = ;Allen
W. Wood, “The Final Form of Kant’s Practical Philosophy’, The Southern Journal of Philosophy
( ), — . There are also intermediate positions that do not easily t into this schema, such as
that found in Sorin Baiasu, ‘Right's Complex Relations to Ethics in Kant: The Limits of
Independentism’, Kant-Studien ( ), — . For a helpful overview of the debate, see
Kalscheuer, Autonomie als Grund und Grenze des Rechts ch.
On the two possibilities mentioned under (a), see Ripstein, Force and Freedom, and Horn,
Nichtideale Normativitét, respectively. On option (b), see Willaschek, ‘Right and Coercion’.
I have thus revised some of my earlier formulations, according to which Kantian Morality is not even
necessary for Kantian Right (see Willaschek, ‘Why the Doctrine of Right Does Not Belong in the
Metaphysics of Morals’; Willaschek, ‘Right and Coercion’). However, the revision is less substantial
than it may seem, since the necessity of Kantian Morality for Kantian Right that | now acknowledge
does not go beyond the dependence of Right on pure practical reason outlined, for instance, in the
nal pages of Willaschek, ‘Right and Coercion’.
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sketching the resulting overall picture of the relation between Morals,
Right, and Ethics in Kant and by indicating how the resulting conception
of Right can be rationally justi ed (Section . ).

Three Supreme Principles

According to the Metaphysics of Morals, Morals, Right, and Ethics each has
its own supreme principle. In what follows, we will approach the question of
how Right relates to Morals and Ethics by looking at the relation between
their supreme principles.

In the Introduction to the Metaphysics of Morals, Kant writes: ‘“The
supreme principle of the doctrine of morals (Sittenlehre) thus is: act on a
maxim that at the same time can hold as universal law’ (MS : ) -a
principle that, one page prior, he calls the ‘categorical imperative, which as
such only a rms what obligation is" (MS : ). While a maxim is a
principle followed by an individual agent (for some purpose, and given the
right circumstances), a universal law consists in everyone’s acting on a
particular maxim (see e.g. GMS : n; GMS : n; Kpv : ).
Thus, a maxim can hold as universal law if it is possible (in some suitable
sense of ‘possibility’) for everyone to act on it. Let us call maxims that can
hold as universal laws ‘universalizable’. Thus, the SPM requires us to act
on universalizable maxims.

In the Introduction to the Doctrine of Virtue, which presents his
account of Ethics, Kant claims that the ‘supreme principle of the
Doctrine of Virtue is: act on a maxim of ends the having of which can
be a universal law for everyone’ (TL : ). Kant does not explain what he
means by a ‘maxim of ends’, but the ends in question are presumably the
two ‘ends that at the same time are duties’, namely one’s own moral
perfection and the happiness of others (TL : ;cf. TL : - ).
So the supreme principle of Ethics (SPE) can be understood as requiring
us to act on universalizable maxims that are suitably related to these two

Note that my reading of the relation between Morals, Right, and Ethics is based on the Metaphysics
of Morals. As | have argued in earlier work, Kant’s views in the Metaphysics of Morals di er from
what he had anticipated twelve years earlier in the Groundwork. Things are complicated further by
the fact that even in the Metaphysics of Morals we nd remnants of Kant’s earlier view, according to
which juridical rights and obligations can be derived directly from the Categorical Imperative
(Willaschek, ‘Why the Doctrine of Right Does Not Belong in the Metaphysics of Morals’). What
I reconstruct in this chapter is what | take to be the best version of Kant’s mature view of the
relation between Morals, Right, and Ethics in the Metaphysics of Morals.
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The Normative Foundations of Right

ends (e.g. to act on a maxim of bene cence to promote the happiness
of others).

While Kant does not explicitly state a ‘supreme principle of the
Doctrine of Right’, it seems that the ‘universal principle of Right’ (UPR)
has exactly that function. It reads: ‘Any action is rightful that is such that,
or in accordance with its maxim, the freedom of choice of each can coexist
with everyone’s freedom in accordance with a universal law’ (RL : ).
One page later, Kant formulates a ‘universal law of Right’ (ULR), which
| take to be substantially the same principle as UPR but that brings out the
parallel with the other two ‘supreme principles’ even more clearly: ‘act
externally such that the free use of your choice can coexist with everyone’s
freedom in accordance with a universal law’ (RL : ). Since UPR (in the
German original) is not grammatically well formed and is thus more
di cult to interpret, while ULR is formulated in a way that is parallel to
SPM and SPE, | will concentrate mainly on ULR. ULR requires us to act
‘externally’ (that is, irrespective of one’s motivation) in such a way that
one’s own free acts (‘free use of your choice’) ‘can coexist’ with those of
others ‘in accordance with a universal law’. If we read ‘coexist’ as ‘being
jointly realized’ and ‘in accordance with a universal law’ as ‘a ecting
everyone in the same way’, we can paraphrase ULR as follows: restrict
your exercise of free agency in such a way that your acts do not prevent
others from exercising their free agency in the same way.

In sum, Kant formulates three ‘supreme principles’, one for Morals
(SPM), one for Ethics (SPE), and one for Right (UPR/ULR). Each of
these three principles invokes the idea of universal law: in fact, this idea
seems to be the only element common to all three principles. (SPM, SPE,
and ULR are also all formulated as imperatives, while UPR is not.) Only
SPM and SPE require that one’s maxim be able to be (or to hold as) a
universal law; by contrast, ULR does not even mention one’s maxim and
only requires that one’s freedom be able to coexist with the freedom of
others in accordance with a universal law. (UPR does mention a maxim

Translation altered.

The German reads: ‘Eine jede Handlung ist Recht, die oder nach deren Maxime die Freiheit der
Willkir eines jeden mit jedermanns Freiheit nach einem allgemeinen Gesetze zusammen bestehen
kann’, where the rst disjunct ‘die’ of the subordinate clause ‘die oder nach deren Maxime ...’ does
not t grammatically with the rest of the construction. While the remainder of the clause is
governed by ‘nach’, which in turn requires a word like ‘maxim’, the rst disjunct ‘die’ refers back
to ‘Handlung’, which does not admit a construction with ‘nach’. The infelicity becomes obvious
once we remove the second disjunct: ‘Eine jede Handlung ist Recht, die . .. die Freiheit der Willkiir
eines jeden mit jedermanns Freiheit nach einem allgemeinen Gesetze zusammen bestehen kann’ is
not a well-formed German sentence.
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but does not require that it be able to hold as a universal law.) Before we
look at the di erence between SPM and ULR more closely, let us rst turn
to the relation between SPM and a fourth principle, namely the
Categorical Imperative we know from the Groundwork.

Is SPM Identical with the Categorical Imperative
Introduced in the Groundwork?

In the Groundwork, Kant o ers (at least) four di erent formulations of the
Categorical Imperative (cf. GMS : ), all of which are meant to be
expressions of the same ‘supreme principle of morality’ (GMS : ; cf.
GMS : ). The most general and fundamental of these formulations,
and the one closest in wording to SPM, is FUL. It reads:

FUL: ‘act only on that maxim through which you can at the same time will
that it become a universal law’ (GMS : ).

For a maxim to become a universal law, | take it, is for it to hold as a
universal law on which everyone acts. To will through one’s maxim that
one’s maxim become a universal law is to want the conjunction of two
things, namely that one acts on that maxim and that everyone else does the
same. FUL thus prescribes a two-step procedure: (i) imagine that everyone
acts on one’s maxim and (ii) ask whether one can rationally want both that
one acts on that maxim oneself and that everyone else acts on that maxim.
If the result of step (i) is that this is logically impossible, or if the result of
step (ii) is that you cannot rationally want this (GMS : ), then the
action is prohibited, and otherwise it is permitted.

Now compare FUL with SPM, which says: ‘act on a maxim that at the
same time can hold as universal law’ (MS : ). SPM and FUL are
similar in various respects; most importantly, both require us to act on
universalizable maxims. But there is at least one important di erence:
while FUL requires that one be able to ‘will’ that one’s maxim become a
universal law, SPM only requires that the maxim be able to ‘hold’ as a
universal law. Apparently, the second step required by FUL has fallen away
in SPM. In order to determine what is required by SPM, all one needs to
do is ask whether it is possible for everyone to act on one’s maxim.

For the place of SPM, ULR, and SPE in Kant's wider system of rational principles, see Marcus
Willaschek, ‘The Structure of Normative Space: Kant's System of Rational Principles’, in Beatrix
Himmelmann and Camilla Serck-Hanssen (eds.), The Court of Reason: Proceedings of the th
International Kant Congress, Berlin: De Gruyter, .=
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The Normative Foundations of Right

What is the signi cance of this di erence? In the Groundwork, Kant
identi es the duties that emerge from the rst step of FUL (based on a
‘contradiction in conception’) with narrow or strict duties and those that
emerge from the second step (based on a ‘contradiction in willing’) with
wide or meritorious duties (GMS : ). Does this mean that SPM is only
a principle of narrow and not of wide duties? This is unlikely, since SPM is
supposed to be the fundamental principle of the Metaphysics of Morals,
which includes both narrow duties (which Kant now tends to identify with
juridical duties) and wide duties (which are ethical duties).

Could it be that the di erence between FUL and SPM does not have
any signi cance at all because Kant is simply expressing the same thing
in the di erent formulations? This also seems unlikely. First, the idea
of ‘willing one’s maxim (at the same time) to be a universal law’ is so
prominent in the Groundwork that it can hardly be a coincidence that Kant
deleted it from the formulation of the SPM. Second, in the Metaphysics
of Morals, the idea that the Categorical Imperative provides a test proced-
ure for determining our duties recedes into the background and is replaced
by a catalogue of juridical rights and ethical virtues. It seems plausible
that this change (whether substantial or merely expository) is re ected in
the formulation of SPM.

In any case, we cannot straightforwardly identify SPM with FUL.
Whatever the reason for Kant’s dropping of the reference to ‘willing
through one’s maxim’, the two principles di er in subtle ways that
presumably re ect the di erent roles they play in the Groundwork and in
the Metaphysics of Morals.  And this means that we cannot simply identify
the principle that covers both Right and Ethics as parts of Kant’s concep-
tion of Morals with the fundamental principle of Kantian Morality as
de ned in the Groundwork.

I think that the di erence between SPM and FUL goes even further
than indicated thus far, however. As the architecture of the Metaphysics of
Morals demands, SPM is supposed to hold for both Right and Ethics. But
how can that be? As we saw, ULR in e ect requires us not to act in ways

Hirsch claims that SPM is a principle only of perfect duties, that is, of juridical duties, and thus
must be ‘extended’ to include imperfect, that is, ethical, duties (see Hirsch, Freiheit und Staatlichkeit
bei Kant, and ). But then SPM would not be a principle that holds in the same way for both
parts of the Metaphysics of Morals.

Reference to willing had already disappeared from the formulation in the second Critique
(KpV : ), which is substantially the same as SPM.

See Wood, ‘The Final Form of Kant's Practical Philosophy’.

That SPM is not the same as FUL has also been noted by Tomassini, ‘Right, Morals, and the
Categorical Imperative’.
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that prevent others from doing what they have a right to do, where our
rights and theirs are allocated ‘in accordance with universal law’, that is, in
the same way for all. But on Kant’s own account, not infringing on other
people’s rights is something one can do while acting on a maxim that is not
universalizable. For instance, Kant claims that lying as such (unless under
oath, in a contract, etc.) does not infringe on other people’s juridical rights,
since it is up to them to believe us or not (RL : ). But clearly, the
maxim of lying whenever it is convenient is not universalizable, according
to Kant (GMS : ). Similarly, Kantian Right permits us not to cultivate
our talents and abilities, while Kantian Ethics requires this (TL : ; cf.
GMS : - ). Thelist of acts and maxims that are juridically permitted
according to ULR but not universalizable could easily be extended.
So the problem is this: if SPM requires us to act on universalizable
maxims but the supreme principle of Right, ULR, does not require this,
how can SPM also hold for Right — or conversely, how can ULR fall under
SPM as a special case?

We will return to this question soon. For now | want to suggest that we
can see how SPM can cover both Right and Ethics if it is understood,
despite its imperatival form, as giving expression to (nothing more than)
the following twofold claim: (i) there are moral rights and obligations (ii)
that are the same for all rational beings. While the imperatival form of
SPM can be taken to give indirect expression to (i), the idea of moral
universality (ii) is contained in the expression ‘universal law’. As Kant
himself points out, SPM ‘only a rms what obligation is’ (MS : ).
SPM requires us to act on maxims that can be universal laws. But if a
maxim can be a universal law, then it is a universal law in the sense that
everyone is at least permitted to act on it. Conversely, if my maxim cannot
be a universal law, then everyone else is prohibited from acting on it too.
Thus, according to SPM, acting on some maxim is morally permitted
(prohibited) for one person if and only if it is morally permitted (pro-
hibited) for everyone else. This means that SPM in e ect ‘a rms what
obligation is’ on a formal level by saying that rights and obligations, whether

Hirsch seems to deny this: ‘Was rechtlich erlaubt bzw. verboten ist, das ist auch moralisch (d.h.
nach dem kategorischen Imperativ) erlaubt bzw. verboten’ (Hirsch, Freiheit und Staatlichkeit, ).
He argues for this by criticizing my claim that moral permissions can con ict while rights cannot
(Willaschek, ‘Right and Coercion’; cf. § ). While I think that his critique relies on a di erent
understanding of ‘con ict’ between actions/permissions and thus does not disprove my point, more
importantly for our present concerns he does not address the examples just given, which to my
mind clearly show that Kant allows for actions that are prohibited by FUL but permitted by UPR.
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juridical or ethical, must be the same for all. It thus gives expression to the
idea of moral universality.

Only if read in this minimal way can SPM serve as the supreme
principle of both Ethics and Right. Put di erently, what is common to
Right and Ethics is not the command to act only on universalizable
maxims (because that command, according to Kant, does not hold for
Right), but rather the idea that there are moral rights and duties and that
they take the form of ‘universal law’, which means that what is permitted
(prohibited) for one must be permitted (prohibited) for all. Note that
implicit in SPM and the idea of moral universality is the idea of moral
autonomy. If moral rights and obligations must be the same for all rational
beings, this is because they are based only on what all rational beings as
such share, namely the capacity of (pure practical) reason. But this means
that we can understand these rights and obligations not as external
requirements but as an expression of our own will insofar as it is rational.

There are two things | would like to take away from our discussion of
the relation between SPM and FUL. First, SPM and FUL are distinct
principles in that only FUL, but not SPM, requires us to act only on
maxims we can will to be universal laws. Thus, the supreme principle of
the Metaphysics of Morals is not identical with (the basic formulation of)
the supreme principle of morality Kant introduces in the Groundwork.
Second, despite its imperatival form, SPM should be read as claiming that
there are moral rights and obligations that, because they are based on pure
practical reason, are the same for all rational beings. Only if read in this
minimal way can SPM serve as the fundamental principle of both Right
and Ethics.

Why ULR Cannot Be Derived from the Categorical
Imperative Alone

According to a widespread reading of the Introduction to the Doctrine of
Right, ULR can be derived from FUL (or at least falls under FUL as a
special case). On this reading, the three features of Right that Kant
mentions in RL §B (externality, e caciousness, and formality) and that
take him to his de nition of Right and to UPL/ULR (RL : - )
restrict FUL to the ‘formal’ compatibility of ‘external’ actions insofar as
they can a ect others. Since ULR requires me to restrict my sphere of
external agency to the conditions under which it is formally compatible
with the same sphere’s being granted to everyone else (‘in accordance with
a universal law’), ULR may thus seem to be a restricted version of FUL.
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But this picture cannot be correct. First, note that Kant himself never
explicitly claims that ULR, UPR, or his conception of Right can be derived
from FUL (or from any other version of the Categorical Imperative or
from Kantian Morality more generally). He only says that Right is one of
two branches of Morals, under which it falls or can be subsumed. Second,
FUL commands us to act only on maxims we can will as universal laws.
But as we have just seen, ULR in no way requires us to act on maxims that
qualify as universal laws. All it says is that our actions (UPR: and their
maxims) should be compatible (in a speci ¢ respect) with everyone else’s
actions in accordance with a universal law. Thus, the appeal to universal
law serves to qualify the way in which one’s actions and maxims are to be
made compatible with everyone else’s, not to characterize the quality of
one’s maxim. But if FUL requires us to act on universalizable maxims
while ULR does not, ULR cannot be a special case of FUL (in the sense in
which, say, ‘Do not lie under oath’ is a special case of ‘Do not lie’). And if
it is not a special case of FUL, then it cannot be derived merely by
restricting FUL to a speci ¢ set of actions or conditions.

Against this, one might respond that for ULR to be a restricted case of
FUL it is not necessary for all acts permitted by ULR to be permitted by
FUL. Since ULR only concerns external acts, irrespective of whether their
motive is duty, lying, for instance, might well be permitted by ULR and
prohibited by FUL, even if ULR is derived from FUL by restriction to
external acts. Lying as such, except under oath, etc., is simply not an action
type that falls under ULR.

While this is correct as far as it goes, it does not show how ULR can be
derived as a special case of FUL. The problem is not simply that there are
acts that are permitted by ULR but prohibited by SPM. Rather, the reason
why something is permitted or prohibited according to ULR di ers from
the reason it is permitted or prohibited according to FUL. In the case of
FUL, an act is permitted because its maxim is universalizable. In the case of
ULR, an act is permitted not because its maxim is universalizable (since
there are permissible acts whose maxim is not) but because it can coexist
with everyone’s external freedom in accordance with universal laws.
If ULR were just a special, restricted case of FUL, one would expect the
reason why something is permitted (or prohibited) to be the same for both
principles (or at least that the reason in the more general case forms part
of the reason in the more speci ¢ case). But that is not so. Rather, FUL
and ULR impose substantially di erent normative requirements on us

Thanks to Ralph Bader for raising this objection.

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2



The Normative Foundations of Right

(act on universalizable maxims; respect the equal freedom of others). Given
the substantial di erences between FUL and ULR, it seems unlikely that
there is any other way to derive ULR directly from FUL or any other
version of the Categorical Imperative.

Against this conclusion, Paul Guyer has proposed not one but three
ways in which ULR (or rather UPR, which is the principle on which
Guyer focuses) can be derived from the Categorical Imperative without
additional normative input.  First, according to Guyer, the most funda-
mental value that grounds Kant’s ethics is the value of freedom, and its
most fundamental principle is thus to act in such a way that the ‘greatest
use of freedom is possible’.  UPR is then supposed to follow ‘from
application of the idea of the “greatest use of freedom” to the interpersonal
case’. Second, Guyer asks whether the ‘maxim of arrogating as much
freedom for themselves as they like regardless of the e ect on the freedom
of others’ is universalizable (according to him, itis not). Third, UPR ‘can
also be derived from the Formula of Humanity’ (FH), which on Guyer’s
reading requires that | ‘exercise my own capacity to set ends only in ways
consistent with the capacity of all others to set ends’, from which it
presumably follows that ‘the formula of humanity tells me always to
exercise my freedom of choice only in ways that leave others equal freedom
of choice — precisely what is required by the Universal Principle of
Right'.

| think that the rst derivation fails because it does not distinguish
between two notions of external freedom at issue in Kant’s conception of
Right: one’s ‘pre-juridical’ freedom of choice and one’s juridical freedom
(the latter being both limited and protected by universal laws of Right).
Clearly, it cannot be a fundamental moral principle to secure the ‘greatest
use of freedom’ if by that we mean the unrestricted use of one’s freedom of
choice, since this would include unrightful and immoral uses of freedom.
But if the principle is restricted to juridical freedom, it just becomes a
version of UPR: secure the greatest possible freedom for yourself that is
compatible with the same freedom for everyone else. UPR would then be

Guyer, ‘The Twofold Morality of Recht’.

Guyer, ‘“The Twofold Morality of Recht’, , quoting a lecture Kant probably held in , V-Mo/
Collins .
Guyer, ‘The Twofold Morality of Recht’, . Guyer, ‘The Twofold Morality of Recht’,

Guyer, ‘The Twofold Morality of Recht’,

Note that this distinction is fundamental to Kant’s entire conception of Right, which limits one’s
pre-juridical freedom of choice to the conditions under which it is compatible with the same
freedom for everyone. The freedom resulting from this limitation is what Right guarantees.
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that ‘this is the most promising’ of the arguments | o er and rightly points
out that the ‘di cult cases’ for someone who wants to resist this argument
‘will be perfect duties to others, such as simply keeping promises, that do not
seem to be desirable candidates for coercive enforcement’.  Guyer’s main line
of response is that failure to keep non-contractual promises is ‘not really a
hindrance to freedom’ and that therefore the keeping of such promises cannot
be coercively enforced. So the idea is that while we are morally obligated to
keep our non-juridical promises, this obligation cannot be coercively enforced
because breaking such a promise does not hinder the promisee’s freedom.
Guyer admits that this ‘may seem implausible’, but he then argues that
‘rational agents do not place too much weight on promises that do not take
the form of legally enforceable contracts’.  Therefore, according to Guyer,
their freedom is not hindered by someone’s breaking such a promise. But that
still seems implausible. We often rely on promises that are not legally
enforceable, such as a friend’s promise to stand by my side even in di cult
times or a wedding vow of mutual faithfulness. In many ways, non-juridical
promises can be more important to us than legally binding contracts, and
important parts of our lives depend on them. Moreover, breaking a non-
juridical promise can very well limit our freedom in that it can hinder us from
doing something we could, and would, otherwise have done. Thus, we still
lack a principled way to distinguish between duties that are coercively
enforceable and those that are not without already presupposing a Kantian
conception of Right (with its analytic link to coercion).

In sum, there is reason to doubt that ULR can be derived from FUL
alone (or from any other version of the Categorical Imperative) without
introducing additional normative resources, and recent attempts to provide
such a derivation remain unconvincing.

How ULR Can Be Derived from SPM (in Conjunction with
the Idea of Subjective Rights)

In this section, | will argue that ULR (and thus Kant’s conception of
Right) can be understood as combining SPM with the claim that there are

Guyer, ‘The Twofold Morality of Recht’, . Guyer, ‘The Twofold Morality of Recht’,
Guyer also claims that by requiring normative resources in addition to FUL/SPM for the derivation
of legitimate coercion, | ‘give up the game of a purely analytic argument for the authorization to use
coercion’ (Guyer, ‘“The Twofold Morality of Recht’, ). But this misrepresents my view. The purely
analytic argument is the one Kant o ers in § D, which starts from the concept of Right and leads to
the authorization to use coercion. The additional normative resources are needed to derive the
concept of Right (the one from which the analytic argument in § D starts) from FUL/SPM.

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2









The Normative Foundations of Right

justify Kantian Right. On the reading suggested here, what is needed in
addition to SPM (i.e. in addition to the idea of moral universality) in order
to justify Kantian Right is the assumption that there are coercively
enforceable rights. While Right applies the idea of moral universality to
subjective juridical rights (requiring that the coexistence of individuals’
rights results in equal rights for everyone), Ethics applies it to people’s
maxims and ends (requiring us to act only on universalizable maxims).

The Resulting Picture

In this chapter, | have tried to elucidate the relation between Kantian
Morals, Right, and Ethics by discussing the relation between their ‘supreme
principles’ (and the Categorical Imperative from the Groundwork). The basic
principle of Kantian Morals is SPM, which Kant formulates as the impera-
tive to act on maxims that can hold as universal laws. As | have argued,
however, SPM is best understood as an expression of the claim that there are
moral rights and obligations which, because they arise from pure practical
reason, are the same for all rational beings.

This general claim has two basic applications: Right and Ethics.
In Right, the idea of moral universality is applied to juridical rights.
Since the juridical rights of di erent people cannot con ict, they must
be (coercively) ‘united’ in a system of rights. SPM requires that these rights
be distributed equally, ‘in accordance with a universal law’. In this sense,
Right is a special case of Morals, and its supreme principle (UPR/ULR) is a
special case of SPM. But this does not mean that ULR can be derived from
SPM alone. What can be derived from SPM in conjunction with the idea
of juridical rights is the conditional claim that if there are juridical (coer-
cible) rights, they must take the form of a system of equal rights for all.
In order to derive UPR/ULR itself, the existence of juridical rights must
already be presupposed. But note that this does not mean that juridical
rights are normatively prior to, or more basic in the order of justi cation
than, UPR/ULR. It only means that we can understand UPR/ULR as a
combination of central elements of Kantian Morality (rights and obliga-
tions based on pure practical reason, moral universality) and the idea of
enforceable rights (which necessarily form a system). When it comes to
justifying UPR/ULR or to explaining its normative validity, there is noth-
ing more basic on which UPR/ULR could be grounded, because the
fundamental juridical rights that are normatively valid for us, according
to Kant, are those that hold equally for all rational beings, that is, those
de ned by UPR/ULR.
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Kant’s Direct Route from the Categorical Imperative
to the Universal Law of Right

Bernd Ludwig

Obligation in Classical Theories of Natural Law

In the Natural Law tradition since Francisco Suarez and Hugo Grotius
there is a broad consensus that all kinds of obligation derive in the nal
instance from a single source: from the divine will, from the reason-guided
voluntas Dei: “Thy WILL be done in earth, as it is in heaven’. Accordingly,
all obligations arising from human legislation must also be traceable to this
single source: Fundamental natural law is ultimately divine law. Gottfried
Achenwall, the author of the textbook Kant used for his lectures on
Natural Law, can hardly be surpassed in clarity on this point:

The law of nature is the moral law or the divine one, as far as it [ ] can be
recognized from philosophical principles; it is a rule according to which we
[ ]are obliged to direct our actions because of God’s will — so far as we can
recognize it by reason alone. (8 )

Of course di erent legal scholars in that period attributed the law-giving
authority of God to di erent qualities in God, whether it is that he does
not allow contradiction because of his omnipotence (as in Hobbes — in
reference speci cally to legislation for the Commonwealth Ecclasiasticall),
or that no reasonable doubt about his prescriptions is possible because of
his omniscience and omnibenevolence (as in Leibniz), or that this authority
simply derives from his privilege as creator of the world (as in Locke and
Achenwall) — or (as for instance in Pufendorf) from some combination of
these elements. But these are di erences that have a common ground.

‘Lex naturalis est lex moralis sive divina, ex principiis philosophicis cognoscibilis; est propositio,
secundum quam, ob voluntatem divinam — quatenus sola ratione cognoscere possumus — actiones
nostras dirigere obligamur’ (Achenwall, Prolegomena iuris naturalis, nd ed., Géttingen: Bossiegel,

; the English translation: Prolegomena to Natural Law ( ), ed. by Pauline Kleingeld, trans.
by Corinna Vermeulen, Groningen: University of Groningen Press, ).
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Categorical Imperative and Universal Law of Right

The unity of all kinds of obligation cannot arise from contingent proper-
ties of (human) nature or community, but requires a peculiar source. This
is also indisputable for Immanuel Kant:

Everyone must grant that a law, if it is to hold morally, that is, as a ground
of an obligation, must carry with it absolute necessity [...], that [...] the
ground of obligation here must not be sought in the nature of the human
being or in the circumstances of the world in which he is placed, but a priori
simply in concepts of pure reason; and that any other precept [...] can
indeed be called a practical rule but never a moral law.

The Concept of Law

The Law (Jus), the natural law sensu stricto or simpliciter (see Achenwall,
Prolegomena § ), is essentially distinguished within general morality (i.e.
natural law in the broader sense, late dictum/Iatius dicta) by the fact that it
refers solely to those actions that ( ) can be perceived through the external
sense (‘sensu externo aliorum percipi possunt’), that is, also by other people
and () on the other hand, constitute an injury to other people (a ‘violatio
alteri homini’; see Achenwall 8 and § ). Kant, of course, is familiar
with the relevant discussion since Hugo Grotius’ time from Gottlieb
Hufeland’s Versuch (ber den Grundsatz des Naturrechts of (which
he reviewed immediately after its publication, see Rez Hufeland : DK
only ‘external’ actions of this kind are both ( ) capable of external (i.e.
human) legislation (because only they are epistemically as well as practic-
ally accessible to other human beings) and ( ) also in special need of it
(because only they also a ect other human beings). And these two aspects
are also directly connected, as we already nd in Grotius, who refers to the
Christian tradition here. Brie v:

The very nature of injustice consists in nothing else but in the violation of
another’s rights; but it does not signify, whether it proceeds from avarice, or
lust, or anger, or imprudent pity, or ambition, which are usually the
Sources of the greatest injuries.

‘Jedermann mufR eingestehen, dal ein Gesetz, wenn es moralisch, d.i. als Grund einer
Verbindlichkeit, gelten soll, absolute Nothwendigkeit bei sich filhren musse [...], daR mithin der
Grund der Verbindlichkeit hier nicht in der Natur des Menschen, oder den Umsténden in der Welt,
darin er gesetzt ist, gesucht werden miisse, sondern a priori lediglich in Begri en der reinen
Vernunft, und dal? jede andere Vorschrift, [...], zwar eine praktische Regel, niemals aber ein
moralisches Gesetz heien kann’ (GMS : ).

‘Iniustitia non aliam natura habeat quam alieni usurpationem; nec referat, ex avaritia illa, an ex
libidine, an ex ira, an ex imprudente misericordia proveniat, an ex cupuditate excellendi, unde
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And within the framework of this tradition, the law of justice or of right, to
emphasize this once again, is in the nal instance also divine law.

Obligation in Kant

At the latest since his Grundlegung zur Metaphysik der Sitten of , any
kind of obligation for Kant is quite explicitly no longer dependent on the
voluntas Dei endowed with punitive authority. Any obligation is ultim-
ately based solely on the pure legislative will (‘reiner Wille’, GMS : ) of
the free being itself: Morality and autonomy are inseparable.

The dependence upon the principle of autonomy of a will that is not
absolutely good (moral necessitation) is obligation.

Accordingly the moral law is for them an imperative that commands
categorically because the law is unconditional; the relation of such a will
to this law is dependence under the name of obligation.

The formula for all varieties of obligation is thus the Categorical
Imperative — or the one and only moral law, which in Kant has systematic-
ally taken the place of the one divine law:

An obligation determined by law is a duty. There are various duties, but
only one duty at all with regard to all of them. The latter has no plural. [...]
Obligation is moral necessitation of action, i.e. the dependence of a will that
is good in itself on the principle of autonomy or objectively necessary
practical laws. Duty is the objective necessity of an action out of
obligation.

maximae iniuriae nasci solent’ (Hugo Grotius, De jure belli ac pacis libri tres, Paris: Nicolaus Buon,
, Prolegomena, § ).

As was still the case in Kant's proof of God’s existence in the ‘Canon’ of the First Critique from

(see A ). This proof was disposed of and replaced by another one in the Second Critique (KpV

‘Die Abhdngigkeit eines nicht schlechterdings guten Willens vom Princip der Autonomie (die
moralische No6thigung) ist ['] Verbindlichkeit' (GMS : ).
‘Das moralische Gesetz ist daher bei jenen ein Imperativ, der kategorisch gebietet, weil das Gesetz
unbedingt ist; das VerhéltniB eines solchen Willens zu diesem [!] Gesetze ist Abhangigkeit, unter
dem Namen der Verbindlichkeit’ (KpV : ).
‘Eine durchs Gesetz bestimmte Verbindlichkeit ist P icht. Es giebt verschiedene P ichten aber nur
eine Verbindlichkeit Uberhaupt in Ansehung ihrer aller. Letztere hat keine [P]lurale’ (VARL @ ).
See also: ‘Verbindlichkeit ist moralische NeceRitation der Handlung, d.i. die Abhdngigkeit eines an
sich guten Willen vom Princip der Autonomie, oder objectiv nothwendigen praktischen Gesetzen.
P icht ist die objective Nothwendigkeit der Handlung aus Verbindlichkeit’ (V-NR/Feyerabend
: ). On ‘autonomy’ vs ‘heteronomy’ see Groundwork, sect. I1l. and KpV 8§ , in contrast with
KiVA , and f.
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Categorical Imperative and Universal Law of Right

There are no obligations, no duties without the moral law (period!). Since
Kant also explicitly understands law or right as a relationship of persons (RL

), and since personality for him is the ‘freedom of a rational being
under moral laws’ (RL : ), the highest principle in respect of legal
obligation must for him in the nal instance be derived from the
Categorical Imperative as the origin of any obligation, of all duties: alterum
non datur; and this is precisely what Kant succeeds in doing quite directly,
as will be shown below.

The Principle of Right and the Principle of Morality

This derivation draws the formula of the General Law of Right directly
from the formula of the Categorical Imperative, the supreme ‘principle of
morality’. Here are the two formulas:

The supreme principle of the doctrine of morals is, therefore, act on a
maxim which can also hold as a universal law.

Thus the universal law of right, so act externally that the free use of your choice
can coexist with the freedom of everyone in accordance with a universal law.

The derivation in question is of almost stenographic brevity and presum-
ably therefore increasingly di cult to understand with greater distance
from the natural law tradition. This has led to various elaborate strategies
of reconstruction, up to the assumption that legal obligation is for Kant —
contrary to the natural law tradition as well as contrary to Kant’s own
explicit statements — not a special case of obligation (i.e. moral
necessitation) through the Categorical Imperative at all, but a sui generis
complex of ‘obligations’. The Doctrine of Right would thus — even against
Kant’s architectural decision to include it in that very book — not be part of
a Metaphysics of Morals at all, which nevertheless explicitly presupposes
the doctrine of freedom from the Critique of Practical Reason:

As far as | can see, there is not a single instance in Kant's critical writings where he leaves room for
any kind of obligation that might be independent from the moral law. All relevant text passages
considered, a ‘non-moral-obligation’ seems to be a kind of contradictio in adiecto to Kant.

‘Der oberste Grundsatz der Sittenlehre ist also: handle nach einer Maxime, die zugleich als allgemeines
Gesetz gelten kann’ (RL : , emphasis B.L.).

‘Also ist das allgemeine Rechtsgesetz: handle &uBerlich so, dass der freie Gebrauch Deiner Willkuir mit
der Freiheit von jedermann nach einem allgemeinen Gesetze zusammenbestehen kann’ (RL @
emphasis B.L.).

This was prominently proclaimed by Marcus Willaschek in in his paper titled: ‘Why the
Doctrine of Right Does Not Belong in the Metaphysics of Morals’; see for the further discussion:
Willaschek, ‘The Non-Derivability of Kantian Right from the Categorical Imperative: A Response
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Categorical Imperative and Universal Law of Right

namely the moral content of its subjective maxim, not only remains
hidden from legal-political authorities and fellow citizens, but, as Kant
emphasizes here again, in the end it is not even reliably revealed to the
agent himself (see RGV : ,TL : , , ). Therefore, a fortiori,
all attempts to access the subjective maxims of the agent in the assessment
of legalitas are at best a stopgap:

All principles of law should not be such that they appear to be derived from
ethical sources. The provocatio ad forum conscientiae or to an oath coram foro
externo is to be regarded as something that is an emergency aid, and which
does not belong to it at all.

Persons and Things

But why then do we still need the status of a person, namely an awareness of
the binding nature of moral laws in the Doctrine of Right, at all? The
answer is evident if we take a broader point of view and recognize that the
Doctrine of Right not only deals with the right to coerce but at the same time
with limits of legitimate coercion vis-a-vis persons, vis-a-vis beings who can
have duties and thus rights in the rst place (see RL :  note). § E of the
Doctrine of Right leaves no question open here:

Only a completely external right can therefore be called strict right (in the
narrow sense). This is indeed [ ] based on everyone’s consciousness of
obligation in accordance with a law; but if it is to remain pure, [ ] this
consciousness need not and cannot be appealed to as an incentive to
determine his choice in accordance with this law.  Strict right rests instead
[tertium non datur; B.L.] on the principle of its being possible to use

‘Alle principia des Rechts miiBen nicht [read: ‘sollen nicht’] so bescha en seyn, dal® sie aus
ethischen Quellen abgeleitet zu seyn scheinen. Die provocatio ad forum conscientiae oder zum
Eide coram foro externo ist anzusehen als etwas was eine Nothhilfe ist, und was demselben gar
nicht competirt’ (V-Mo/Powalski ).
Because legal subjects are persons but not mere things without duties and rights, see § B and RL
: ‘Wir kennen unsere eigene Freiheit (von der alle moralische Gesetze, mithin auch alle Rechte
sowohl als P ichten ausgehen) nur durch den moralischen Imperativ, welcher ein p ichtgebietender
Satz ist, aus welchem nachher das Vermdgen, andere zu verp ichten, d.i. der Begri des Rechts,
entwickelt werden kann’ (“The reason is that we know our own freedom (from which all moral laws,
and so all rights as well as duties proceed) only through the moral imperative, which is a proposition
commanding duty, from which the capacity for putting others under obligation, that is, the concept
of a right, can afterwards be explicated’).
Up to Kant's time “darf . . . nicht’ primarily had the same meaning as ‘bedarf . . . nicht’, ‘braucht . ..
nicht’ or ‘muss . .. nicht’ has in modern German. Thus ‘need not’ is the proper English translation
here. With ‘may not’ Mary Gregor gives an incorrect one.
Because Jus by de nition is about mere external legislation, which the maxims of the agents
epistemically and practically elude.
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Categorical Imperative and Universal Law of Right

Right and Morals

If we reconstruct Kant’s path from his ‘Principle of Morality’ to the
‘General Principle of Right’ in RL 88§ A—E as proposed above it is short
and completely transparent in substance — at least if we read it against the
background of both the natural law tradition and Kant’s own doctrine of
obligation. However, it is not necessarily easy for us later readers to follow.
When we turn to the Doctrine of Right, after all, we usually have fewer
preconceptions based on the teachings of the natural law tradition than on
Kant’s writings in moral philosophy (such as the Groundwork and the
Second Critique) with their dominant interest in the value of the actions
and maxims. It can therefore easily appear to us as a shortcoming of Kant’s
presentation that he (as it were entirely without preparation) speaks of an
‘action’ and ‘its maxim’, that is, of a ‘maxim of action’ sensu stricto (and
not — as in the aforementioned writings — in the sense of a particular
‘maxim of the agent’ as an expression of his ‘Gesinnung’).

But then we overlook that two things seem to be self-evident for Kant —
and should also be so for his readers: ( ) Every action sensu stricto is
performed under some maxim, for only in this way is it an expression of
a will (or choice) which, as liberum arbitrium, determines itself not only
according to stimuli (as the arbitrium brutum) but always also according to
principles (A  GMS . . f)), be these conformable to morality or
not. And ( ): in Jus, the actual maxim of the agent (his or her subjective
principle of action) must, by default, remain unknown and thus cannot
play any role at all (thus it must not). Hence, the only thing that matters
for the doctrine of right is ( ) that an external behaviour in question (a) can
be conceived as an action according to some maxim at all (and not merely as
unre ective, as it were ‘brute’, behaviour). And if so, that this maxim can
then also be thought of (b) as one which and under which the action ‘can
coexist with everyone’s freedom according to a general law’. Then and only
then is the external behaviour to be regarded as an external action (per ‘a’)
and as morally permitted (per ‘b’), that is, as e de nitione right. Thus others
have a duty to refrain. All other behaviour may — this now almost goes
without saying — be prevented by others with coercion anyway. They have
no duty to refrain, since a person’s freedom is always already ‘restricted in

Of course, this is merely a reconstruction since we have no explicit statement by Kant about the
di erence between the ‘maxim of the agent’ and the ‘maxim of an action’. But, at least, this
reconstruction is in conformity with Kant's statements concerning his theory of action and
obligation — and with his claim, that his Metaphysische Anfangsgriinde der Rechtslehre are an
integral part of his Metaphysik der Sitten.
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the idea of it [sc. to lawful action]’ (§ C, RL : ). The obstruction of an
obstacle to freedom, whatever else it may be, is at least not a restriction of
freedom (8 D, RL : ) —and thus, for its part, cannot constitute a moral
and thus, a fortiori, legal breach of duty:

If another does violence to me, we are acting rightly if we force him. But if
he does not do us wrong, it is wrong if we force him. [...] If someone
violates my rights, does not ful I his obligation [or] does not compensate
me for damage done, | can force him by force.

By bringing into play his new concept of (moral) obligation, which he had
precisely spelled out since the s in terms of the Categorical
Imperative — that is, by speaking not of the appropriate intention (intentio
recta, animus bonus, etc.) of the agents but, more precisely, of their maxims
and thus also about the possible maxims for the respective actions — Kant
sharpens the distinction between Jus naturae and Theologia moralis already
pointed out by Pufendorf in the Introduction of his De o cio hominis et
civis ( ).

We can also recognize that Kant already had precisely this separation of
Jus and Ethica in mind for a long time, even if he rst speci ed it de ni-
tively in his Introduction to the Doctrine of Right in with his new
concept of ‘legislation’ (‘Gesetzgebung’, RL : ). He was able to be so
brief in demarcating lus from Ethica at that time because he could assume
that everything that might be unfamiliar to his contemporary readers,
namely his decisive philosophical innovations, had already been su ciently
dealt with in the Second Critique and in the Introduction to the
Metaphysics of Morals, which explicitly (RL : ) precedes both parts,
the Doctrine of Right and the Doctrine of Virtue. This was his new theory of
the entia moralia, namely of personhood as autonomy, and thus of all laws
of morality as categorical imperatives for maxims (RL : f,, .). And
what was then still missing he summarized in the nal de nition of strict
law (8§ E), which I have already quoted (see Section . ).

Coercion in Natural Law

This also brought to an end the debate about the appropriate de nition of
lus, which was widely documented in Hufeland’s book from . For

‘Wenn ein andrer mir Gewalt thut, so handeln wir recht, wenn wir ihn zwingen, thut er uns aber
nicht unrecht, so ists unrecht, wenn wir ihn zwingen. [...] Wenn jemand meinen Rechten
Abbruch thut, seine Obligatio nicht erflllt, mir einen zugefligten Schaden nicht erstattet, kann
ich ihn mit Gewalt zwingen’ (V-NR/Feyerabend : ).
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guoted in Section . ) —and this is exactly how Kant then came to know
him as the author of his textbook. Here legal obligation does not coincide
with the e ectiveness of the motive (provided, for example, by the threat of
punishment), but stems from the authority of the will that links such a
motive to the action. This is either the will of God as lawgiver, or of a
human lawgiver authorized by divine natural law. Obligation is thus
essentially a relationship of will and does not depend on the motive alone
as in Wol and in the early Achenwall but mainly on the authority of the
law itself.

But even the later Achenwall still took for granted, that obligation
presupposes that God’s lawgiving will makes the rules of reason obligatory
by adding a motive (e.g. like the threat of punishment) to it:

the natural laws are armed with divine rewards and punishments, [...]
because without a proposed good or bad consequence there is no obligation
at all, nor, as a consequence, does there exist any law.

In his lecture on natural law from Kant rebutted sharply even this
‘Achenwallian blend’ of Wol ianism and Pufendor anism for the rst
time:

Our author [Achenwall] and others speak of obligatio per poenas, as does
Baumgarten. But to connect one by poenas and praemia is contradictio in
adjecto; for there I move him to acts which he does not out of obligation but
out of fear and inclination.

Kant’s New Concept of ‘Lawgiving’ (Gesetzgebung)

It took more than ten years until Kant could wrap this fundamental insight
from into his new de nition of a ‘Gesetzgebung’ (lawgiving), which
puts together the ‘Gesetz’ (i.e. the source of obligation on one side) and the
‘Triebfeder’ (i.e. the source of motives on the other) into one new concept:

In all lawgiving [...] there are two elements: rst, a law, which represents
an action that is to be done as objectively necessary, that is, which makes
the action a duty; and second, an incentive, which connects a ground for

Prolegomena § : ‘leges naturales praemiis atque poenis divini armatae [sunt] [...] quum sine
bono vel malo consectario proposito nulla omnino detur obligatio, nec consequenter ulla lex
existat’. This was even Kant’s position in (see note )!

‘Unser Autor [sc. Achenwall] und andre reden von der obligatio per poenas, so auch Baumgarten.
Aber durch Poenas und Praemia einen verbinden ist contradictio in adjecto; denn da bewege ich ihn
zu Handlungen, die er nicht aus Verbindlichkeit sondern aus Furcht und Neigung thut’ (V-NR/
Feyerabend : ).
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establish the authority of the lawgiver (i.e., his authorization to bind others
by his mere choice).

Accordingly, a central task of the main text of the Doctrine of Right will be
to demonstrate our obligation (as persons) to submit to an external legisla-
tion that represents the idea of a general legislative will of the people
(Rousseau’s volonté générale): Thus we will impose new juridical duties on
ourselves as persons. The rst step of that demonstration essentially takes
place in 88 — of Private Right, where Kant shows that any juridical
reference of persons to external objects (‘AuBeres Mein und Dein’), in
particular to the nite land supply of the earth, the ‘globus terraquaeus’
(RL : ), canonly coexist with the freedom (see 8 C, RL : ) of those
persons through an omnilateral contract, namely through establishing a
common will of all those concerned as an arti cial source of their obliga-

tions (88 f.,RL : .). Hence the moral imperative to establish public
right, according to Kant its categorical imperative, is: exeundum est e statu
naturali (RL : ). And since this (moral) duty ‘allows for an incentive

other than the idea of duty’ it is a juridical duty — and thus, of course, an
indirect-ethical duty too (RL : ).

Epilogue

Returning to the core idea of our reconstruction of the argument in 88 A—
E of the Doctrine of Right, | would like to point out that (to paraphrase a
formulation of the Groundwork, GMS : ) ‘the practical use of
common legal reasoning con rms the correctness of Kant’s deduction of
the general principle of Right’. Those who convince the court, for
example, that their conduct can be interpreted as an expression of acting
according to a permissible maxim are usually acquitted — albeit often
grudgingly: think, for example, of major economic o ences, when it is
said, mutatis mutandis, ‘An intention to defraud could not be proved’.
Some external conduct, on the other hand, can only be declared an
attributable act by assuming such an ‘intention to defraud’ — and as such
would then de nitely be unjust. Of course, it is always a question of the

‘Es kann also eine duRere Gesetzgebung gedacht werden, die lauter positive Gesetze enthielte;
alsdann aber mii3te doch ein natiirliches Gesetz vorausgehen, welches die Autoritét des Gesetzgebers
(d.i. die Befugnif, durch seine blof3e Willkiir andere zu verbinden) begriindete’ (RL : , emphasis
B.L.).

This raises the familiar political challenge for any natural law theory of the state: the possibility of
con ict between positive laws of the state (lex humana) and the natural law that establishes the
legislative authority of the state in the rst place.
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Kant on the General Will Test and the Categorical
Imperative Procedure

Christoph Horn

According to Kant, it is possible to di erentiate between legitimate and
illegitimate laws by means of a certain formal procedure. His criterion for
the legitimacy of a draft law is whether or not it corresponds to the
‘General Will" of a people. The test question Kant has in mind is this:
could a people give its consent to a proposed particular law? Let us call this
the ‘General Will Test' (GWT). The GWT is presented by Kant on several
occasions in slightly di erent formulations (e.g. inRGV : ;RL :

and TP : ). Itis sometimes even described as a formal procedure
which can be used like a thought-experiment which should be enacted by
the legislator who is, for Kant, in principle the people itself, but in fact it is
the monarch. Maybe the most prominent passage appears in his treatise
What Is Enlightenment? ( : ; trans. H. B. Nisbet):

The touchstone of whatever can be decided upon as law for a people lies in
the question: whether a people could impose such a law upon itself.

As the word ‘touchstone’ (Prifstein) begins to bring into view he is
thinking of a formal procedure. In this chapter, I want to explore the
question of whether and, if so, to what extent, this test outlined by Kant
resembles the universalization procedure of the Categorical Imperative, the
ClI procedure (henceforth CIP), understood according to the ‘Formula of
Universal Law’ and the ‘Formula of a Law of Nature’. | will arrive at the
conclusion that the two test processes, the GWT and the CIP, are indeed
somewhat similar. They actually have certain properties in common. And
these commonalities amount to more than a mere ‘family resemblance’ in
the Wittgensteinian sense. It will turn out that the GWT and the CIT are
interrelated in a quite characteristic manner, namely according to a relation

This is clear from Theory and Practice : and especially from the Con ict of the Faculties : .
Inldee : Kant explains that men need a master who has to impose the General Will on them.
Kant sees the ‘greatest problem’ in the morality or immorality of this master.
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The General Will Test

of ideal and non-ideal normativity. The GWT is a speci cally attenuated
form of the CIP.

By highlighting this, I hope to strengthen my interpretation, developed
in my book on Kant’s non-ideal normativity. My fundamental idea in this
book was, and still is, that the type of normativity presented by Kant in the
Doctrine of Right and elsewhere in his political and legal writings can be
satisfactorily characterized neither by following (what I call) a ‘derivation
reading’, which attributes to Kant the claim that legitimate juridical and
political rules must be immediately derived from the moral law, nor by what
could be referred to as a ‘separation reading’, which argues that legitimate
political and legal rules are, on Kant’s view, sui generis, that is, they form an
independent kind of normativity. Instead, | claim that normatively valid
laws are justi ed, in Kant’s view, by the fact that their content is established
in a signi cantly non-ideal way, by a quasi-Cl, namely the GWT. Thus,
I maintain an intermediary position between the two well-known camps of
the derivation reading and the separation reading.

There has been a large debate among scholars on the question of if and
in what sense the Cl is present in Kant’s description of legitimate juridico-
political normativity. The elementary but, as | believe, forceful point
I wish to make in this article rests upon the observation of a deep
ambiguity: on the one hand, Kant says that, ideally, legitimate right
(Recht) should be based upon a formal test procedure, while, on the other
hand, his concrete procedure — namely the GWT - is considerably weaker
than the universalization test of the Categorical Imperative, the CIP, as we
know it both from the Groundwork and from the second Critique.

In what follows, 1 will rst outline some of the main characteristics of
Kant’s notion of a General Will and then turn to the profound di erences
that exist between the GWT and the CIP. Starting from §  of the Doctrine
of Right, my main point of reference will be the Universal Principle of Right
in 8§ C (Section . ). My reading nds con rmation through a close
examination of key passages from Religion within the Boundaries of Mere
Reason and Con ict of the Faculties (Section . ). Following this, 1 will
develop my interpretation with reference to selections from the second
appendix of Towards Perpetual Peace in which Kant characterizes his GWT
more precisely than anywhere else (Section . ). Ina nal remark, I will add
some considerations on a problematic consequence to Kant's idea of right:
namely the fact that GWT only ensures that the external liberties of citizens

Christoph Horn, Nichtideale Normativitdt: Ein neuer Blick auf Kants Philosophie, Berlin:
Suhrkamp,
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must be ordered by some rules does not guarantee speci ¢ contents as, for
example, human rights do (Section . ).

A nities and Di erences between the GWT and the CIP

Kant repeatedly uses the test operation which I called the GWT based on
his account of the Rousseauian notion of a General Will (volonté générale).
Both philosophers see the General Will or popular sovereignty as the
foundation of legitimate lawgiving. In contrast to Rousseau’s use of the
term, however, Kant understands his notion of an allgemeiner Wille in the
sense of an a priori uni ed multilateral will. The apriority plays a crucial
role in Kant’s version of contractarianism, which relies neither on a
Hobbesian prudential thought-experiment nor on a Lockean historical
scenario. Instead, Kant interprets the General Will as a ‘command of
practical reason’. The General Will is thus designed to resolve the exeun-
dum issue of establishing a state, that is, the problem of how there can be a
legitimate transition from a rst acquisition of property, in the context of
private right, to a mutually accepted possession, that is, to public right.
For Kant, the General Will is what constitutes and legitimizes public right.

The following passage contains some further crucial aspects of his view
(RLE , : — ;trans. M. J. Gregor):

The legislative authority can belong only to the united will of the people.
For since all right is to proceed from it, it cannot do any wrong by its law.
Now when someone makes arrangements about another, it is always
possible for him to do the other wrong; but he can never do wrong in
what he decides upon with regard to himself (for volenti non t iniuria).
Therefore, only the concurring and united will of all, insofar as each decides
the same thing for all and all for each, and so only the general united will of
the people, can be legislative.

But already for Rousseau, the General Will can never be mistaken; see Patrick Riley, ‘Rousseau’s
General Will', in Patrick Riley (ed.), The Cambridge Companion to Rousseau, Cambridge: Cambridge
University Press, , — .OnRousseau’s in uence on Kant regarding the General Will and
the di erences between their usage of it see Patrick Riley, ‘Kant on the General Will’, in James Farr
and David L. Williams (eds.), The General Will: The Evolution of a Concept, New York: Cambridge
University Press, , = ,and Christoph Horn, ‘Rousseau und Kant tiber Gemeinwille und
Gesellschaftsvertrag’, in Paul Geyer, Volker Ladenthin, and Anke Redecker (eds.), Rousseau Uber
Rousseau: Beitrdge zum . Geburtstag, Wiirzburg: Ergon, , o=

See RL : (trans. M. Gregor; slightly amended): ‘A unilateral will cannot serve as a coercive law
for everyone with regard to possession that is external and therefore contingent, since that would
infringe upon freedom in accordance with general laws. So it is only a will putting everyone under
obligation, hence only a collective, general (common) and powerful will, that can provide everyone
this assurance.’
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he quotes the volenti formula and thereby, under the condition of the
innate right, subscribes to the Hobbesian principle auctoritas, non veritas,
facit legem. This does not of course mean that he is a legal positivist.
On the contrary, Kant remains strongly committed to the classical idea of
natural law, which he takes in the sense of an a priori law and identi es
with the innate right to freedom. Seen in this way, the procedural and
formal character of the GWT, as described by Kant, does not merely result
from the principle of non-contradiction applied within a generalization
procedure. Rather, the idea is that each citizen must be seen, simultan-
eously, as the lawgiving author and the obligated subject of a piece of
legislation, which might take this or that concrete form — as long as it
conforms to the principles of freedom and equality.

When we look at these details, one can see how closely the GWT is
connected to Kant’s ‘Universal Principle of Right' (UPR) in B of the
Doctrine of Right (RL : ; trans. M. J. Gregor):

Right is therefore the sum of the conditions under which the choice of one
can be united with the choice of another in accordance with a universal law
of freedom.

In section C, the UPR is taken up as follows (RL : ; trans. M. J. Gregor):

Any action is right if it can coexist with everyone’s freedom in accordance
with a universal law, or if on its maxim the freedom of choice of each can
coexist with everyone’s freedom in accordance with a universal law.

As both the GWT and the UPR express, right must restrict and enable
each citizen to make use of his freedom of choice according to a formal
principle that unites all individual ranges of freedom. This thought closely
resembles the universalization test of the CIP. Legitimate right, for Kant,
has to pass an examination: namely that it must be capable of coordinating
everybody’s free choice with that of everyone else, according to a general
rule. Almost the same holds true for the CIP: it is a formal procedure to
select those maxims as morally possible which can be adopted simultan-
eously by all rational agents.

There is a formulation used by Kant some lines below the UPR, where
he provides an articulation of the maxim in a second-person imperative

For Kant’s reception of Hobbes see Karlfriedrich Herb and Bernd Ludwig ‘Kants kritisches
Staatsrecht Jahrbuch flir Recht und Ethik/Annual Review of Law and Ethics  ( ), -

RL : :‘Das Recht ist also der Inbegri der Bedingungen, unter denen die Willkiir des emen mit
der Wlllkur des andern nach einem allgemeinen Gesetz der Freiheit zusammen vereinigt
werden kann.’
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The General Will Test

mood. He calls it the ‘Universal Law of Right’ (ULR) (RL : , trans.
M. J. Gregor):

Thus the universal law of Right, so act externally that the free use of your
choice can coexist with the freedom of everyone in accordance with a
universal law [...].

This imperative formulation of the UPR, namely ULR, is clearly close to
the CIP. Let us compare the UPR with the Universal Law Formula of the
CIP (GMS : ;trans. M. J. Gregor/J. Timmermann):

Act only according to that maxim through which you can at the same time
will that it become a universal law.

The version put forward in the second Critique is as follows (KprR, : ;
trans. M. J. Gregor):

So act that the maxim of your will could always hold at the same time as a
principle in a giving of universal law.

An initial di erence is immediately visible. The term ‘maxim’ (or ‘maxim
of your will") in the CIP is replaced by ‘arbitrary choice’ (Willkiir) in the
ULR. The notion of a maxim (and the ‘maxim of your will’) refers to the
inner freedom of autonomy connected by Kant with the term Wille,
whereas the concept of arbitrary choice (Willkir) is restricted to external
freedom. The limitation to external freedom is explicitly discussed in the
passage RL : . This can be seen as the second di erence: Kant expli-
citly tells us that the ULR does not commit the agent to an inner
motivation. It is, according to Kant, completely su cient to abide by
the law in one’s external actions.

A third point is closely related to this. Kant characterizes the ULR in 8C
of the Doctrine of Right as:

indeed a law, which lays an obligation on me, but it does not at all expect,
far less demand, that 1 myself should limit my freedom to those conditions
just for the sake of this obligation; instead, reason says only that freedom is

RL : :‘Also ist das allgemeine Rechtsgesetz: handle duRerlich so, daR3 der freie Gebrauch deiner
Willkiir mit der Freiheit von jedermann nach einem allgemeinen Gesetze zusammen bestehen
konne [...]"

KpV : : ‘Handle so, daB die Maxime deines Willens jederzeit zugleich als Princip einer
allgemeinen Gesetzgebung gelten kdnne.’

The relevant quote is this: ‘It also follows from this that it cannot be required that this principle of
all maxims be itself in turn my maxim, that is, it cannot be required that make it the maxim of my
action.’
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limited to those conditions in conformity with the Idea of it and that it may
also be actively limited by others [...].

As we learn from this quote, Kant believes that reason does not require
from us that we ourselves should limit our freedom due to the normativity
of right. Rather, reason presents it merely as an ‘idea’ that our freedom
should be limited according to the ULR and that this limitation should be
actively limited by others. We see that, in the case of legal normativity, his
point of reference are the citizens of a state, not the homo noumenon within
us. Hence, the third di erence between the Law of Right and the
Categorical Imperative is that right always has to be imposed on us by
others; it is not our duty to follow the mere idea of right, but only its
concrete realization in this or that legal order. Therefore, the right that is
meant in the UPR and the ULR must be that of a concrete state, not an
abstract right of omnitemporal and universal validity.

And in fact, Kant claims, as we already saw, that the laws legitimately
established in a state are always in force in a spatiotemporally limited form;
they are the laws of a historical individual state and thus do not require full
universality concerning their authors and addressees. Instead, they go back
to a concrete voluntaristic will of a people (de facto normally by its
legislator, i.e. the monarch) and consequently do not apply objectively
and unconditionally. This is the fourth di erence: the CIP veri es or
falsi es certain maxims independently of time and place while the GWT
leaves room for contextual circumstances. Positive laws are valid, even if
they are strongly suboptimal, by the legitimate authority of the lawgiver, as
Kant says, and they must be obeyed as long as they do not directly violate
morality (RGV :  fn,; trans. A. W. Wood/G. di Giovanni):

As soon as something is recognized as a duty, even if it should be a duty
imposed through the purely arbitrary will of a human lawgiver, obeying it is
equally a divine command. Of course we cannot call statutory civil laws
divine commands; but if they are legitimate, their observance is equally a
divine command. The proposition ‘We ought to obey God rather than
men’ means only that when human beings command something that is bad

‘ein Gesetz, welches mir eine Verbindlichkeit auferlegt, aber ganz und gar nicht erwartet, noch
weniger fordert, dal ich ganz um dieser Verbindlichkeit willen meine Freiheit auf jene
Bedingungen selbst einschrénken solle, sondern die Vernunft sagt nur, daR sie in ihrer Idee
darauf eingeschrankt sei und von andern auch théatlich eingeschrankt werden diirfe [...].’
As Flikschuh (‘Elusive Unity: The General Will in Hobbes and Kant’, Hobbes Studies  ( )
— ,at ) correctly remarks: ‘In contrast to both Rousseau and Hobbes, Kant holds that
whereas ethical obligation binds only internally, juridical obligation binds only externally.
Importantly, not just enforcement of juridical obligation is external in the juridical domain — the
very source of juridical obligation is external to (the will of ) the individual agent.’
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in itself (directly opposed to the ethical law) we may not, and ought not,
obey them.

As Kant claims in this quote, the citizens should, on the one hand, regard
even the statutory laws of a legislator as quasi-divine ones; on the other
hand, they need not and even must not obey those statutory laws that are
‘directly opposed to the law of morality’. Obedience to suboptimal laws is
seen here as the standard case, disobedience is described as an exception.
Note that Kant even admits that the monarch does not have to improve
suboptimal laws immediately as long as he accepts that their improvement
must be realized in the future.

An important consequence follows from this for the translation of the
UPR and the ULR. I quoted Mary J. Gregor’s translation in which the
original ‘allgemein’ gets the English equivalent ‘universal’. But on my
reading, this translation is mistaken; | think that Kant’s wording ‘nach
einem allgemeinen Gesetz’ should be rendered as ‘according to a general
law’. A universal law would be an omnitemporal one for humanity at large;
this is clearly not meant here. Generalization is, for Kant, a legitimate
procedure, but of reduced value compared to full universalization.
However, even if the correct translation of the UPR and the ULR is then
‘in accordance with a general law’, | still believe that it remains appropriate
to speak of a Universal Principle of Right and a Universal Law of Right —
since these formulations are given from a second-order perspective. The
UPR and the ULR in themselves are in fact invariant and omnitemporal.
We can identify here a fth di erence: whereas the CIP leads to invariant
results in the sense of strict universality, the GWT only arrives at a certain
generality of rules.

What does all of this mean for the comparison between the GWT and
the CIP? The main parallel between the two is their character as formal
procedures. We saw that legitimate right, like each appropriate maxim,
must successfully pass an examination: juridical laws are correct if and only
if the range of everybody’s free choice is guaranteed by them according to a
general rule. Likewise, maxims are morally permissible if and only if they
are universalizable as laws for any rational agent. Juridical laws must be
capable of mutually coordinating the individual freedom margins of the
citizens of a certain state in an equal, neutral, and unbiased way. Moral

Important passages for Kant's permission that legal improvements might be delayed by the
monarchs are Towards Perpetual Peace : andRL : - .

In the Groundwork : , Kant explicitly distinguishes between a strict universalitas and a mere
generalitas. The latter is characterized as a decrease of the full validity of the CI.

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2



laws must enable an order of action where all rational beings can follow the
same rules. At the same time, Kant’s description of how the process of
establishing normatively correct legislation actually should go is far from
what is speci ed under the CIP. Let me highlight the di erences which
exist between the two formal procedures in the following contrasting

juxtaposition (Table . ):

Table

Comparison of CIP and GWT

Moral normativity according to the CIP

Legal normativity according to the GWT

(a) Moral duties are based on individual
freedom as autonomy (Wille). Every
individual subject to the moral law is at
the same time the author of morality
(following the idea of self-legislation).

(b) For moral duties, compliance based
on intrinsic motivation is
indispensable; they are internally
enforced by practical reason.

(c) Moral duties are objectively given by
practical reason (or by the homo
noumenon) and addressed to all human
beings, even to all rational beings.

(d) The normativity of moral laws is strict
and inescapable. Maxims are always
either morally permissible
or impermissible.

(e) Moral laws are universally mandatory.
Their validity is invariant
and omnitemporal.

(a*) Legal duties are based on freedom as
arbitrary choice (Willkiir), the negative
concept of freedom). Lawmaking is usually
done by the monarch; the legal subjects are
not directly involved.

(b*) For legal duties, compliance out of
external obedience to the law is su cient;
they are externally enforced by the
authority of a state.

(c*) Legal normativity is a mere idea which
need not be followed by an individual
agent unless he lives in a legal order.

(d*) Juridical laws can be invalid if they
directly contradict the innermost of
morality. And they can be suboptimal so
that they need improvement over time.

(e*) Juridical laws are generally valid.

In legislation, there is room for voluntarism
and contextualism.

Thus reconstructed, an important implication of Kant’s concept of law

is that legal relations do not establish a true omnilateralism since this
would imply that all human beings enter into a legal relationship with
all others. There is only a constellation of regionally and temporally limited
multilateralism.  Kant’s idea is that a legal order can be justi ed even if it
is no more than a historically situated and contextualized phenomenon.

From this point of view, it is not correct to characterize law, as Arthur Ripstein does, as ‘normative
omnilateralism’; it is a mere multilateralism, since law is always group-related and spatiotemporally
limited and does not exclude associated persons (Arthur Ripstein, Force and Freedom: Kant’s Legal
and Political Philosophy, Cambridge, MA: Harvard University Press, , ;cf. ):‘Eachof the
defects of the state of nature requires an omnilateral authorization to solve it [ ..]." At least, it must
be clari ed who exactly the ‘all’ meant by the term omnilateralism are: all members of the legal
order? Certainly, they are not all human beings in every place and at every time.
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In addition to this, he also recognizes the necessity of universalizing the
juridical relations between all men. This is why, in Towards Perpetual Peace
and elsewhere in Kant's writings, international law remains to be estab-
lished even when legal orders in individual states are already existing.

But how is it possible that Kant, the theorist of universality, objectivity,
intrinsic motivation, inner coercion, and autonomy, con nes the level of
juridical and political normativity to a contextual, situated phenomenon?
A plausible answer to this question arises from the historical dimension of
his idea of non-ideal normativity. If the external conditions allow only a
lesser form of realization of what might ideally be mandatory, one has to
consider preliminary ways in which one can reduce the full normativity
while, at the same time, preserving as much as possible of its core. This is
exactly what happens in Kant’s conception of right. He is convinced that on
the historical path towards a full inner moralization of humanity, external
juridi cation is needed since, once people live under stable legal relations,
they can more easily take steps towards morality. And if robust republican
legal structures exist on a national level, it is to be expected that a ‘League of
Nations’ (Volkerbund) will emerge, an alliance of freedom-oriented states
which is seen by Kant as the basis for a moral cosmopolitanism.

This is why 1 think that the relationship between morality and law,
represented by the contrast between the CIP and the GWT, is neither that
of an equivocity of the normative concepts employed in both formulas, nor
is it based on a mere ‘family resemblance’, namely, showing some overlap-
ping a nity between otherwise deeply di erent usages of a term. On the
contrary, the CIP and the GWT substantially refer to each other insofar as
the latter preserves an important residue of the kind of normativity of the
former, whereas full normativity, realized (as we will see in a moment) in
an ‘ethical commonwealth’, would be characterized by the fact that it is
directly based on moral law. The relation between the CIP and the GWT
is that of normative ideality and normative non-ideality respectively.

The Ethical Commonwealth as Kant’s Ideal of a
Moral Community

The topic of Kant's legal and political philosophy is the concrete juridical
order, established in a historical state, not the idea of a perfectly moral
right. And this is absolutely appropriate. He would be an idealistic
dreamer, a Gesinnungsethiker in the problematic sense of the word, had
he taken full moral normativity, according to the left side of Table . , as
the basis of his view on what is required for the legal sphere. Given that
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Kant does not make such a commitment, as we have seen so far, there is
good reason for abandoning the derivation reading, which wants to defend
the thesis that, for Kant, there is a direct moral basis for legal normativity.
As he writes, for example, in one of the posthumously edited notes on the
constitution of a legal order (Re . ): 'Whether the constitution
requires unanimity. In the idea of good people, yes. But as they are, so
much, that others can be forced. According to the principle exeundum e
statu naturali.” Kant here gestures towards the fact that grounding the
normative foundation of a state in the unanimity (unanimia) shared
among a morally good people would leave us with an entirely utopian
outlook. In reality, one must proceed di erently: bad as men are, estab-
lishing a state of order does only require that the majority force those
others who are unwilling into this state, such that all will live in the future
under the General Will. Following these considerations, it is clear that the
idea of a General Will is not immediately a moral one, a view which is also
expressed in ldea for a Universal History with Cosmopolitan Purpose as
follows ( : ;trans. H. B. Nisbet): ‘He [i.e. man] thus requires a master
to break his self-will and force him to obey a generally valid will (einem
allgemeingtltigen Willen) under which everyone can be free.”  According
to the ‘Sixth Sentence’ of the ldea, human beings are so bad that they are
in need of a master. This master has to break their individual will and force
them under a General Will which then turns out to be the rule according
to which the citizens can be free.

What would an authoritative will look like in the case of a genuinely
moral community? We are in the fortunate situation that Kant addresses
this question explicitly in the ‘Third Part’ of his Religion within the Limits
of Reason Alone through di erentiating between a juridical and an ethical
commonwealth. Note that Kant’s ethical community consists of all men
without exception; ‘the whole human race’ should belong to it ( : ).
To this universality he adds the moment of intrinsic moral motivation; in
the ethical community each individual is genuinely motivated by morality
and not merely subject to the pressure of legal sanction. An important
further point about Kant's ethical commonwealth is that it is an idealized,
but at the same time still concrete, historical community, namely the true
church.  Kant is not thinking here of an otherworldly moral ideal

Re : 1 'Obdie constitution unanimia erfordere. In der ldee guter Menschen, Ja. Aber so
wie sie sind so viel, daR andere kénnen gezwungen werden. Nach dem principio exeundum e statu
naturali.’

| changed Nisbet’s translation ‘universally valid will’ into ‘generally valid will’. RGV :
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people are not the lawgiver. As he adds, the source of moral normativity
(moral normative authority) can originate neither from the people, nor
from the divine will, even though God plays the role of a ‘moral ruler of
the world’ (als einem moralischen Weltherrscher). What Kant means is that
the normativity of an ethical commonwealth must be based on a good
(moral) will, namely, that which follows the Categorical Imperative instead
of that which obeys a General Will.

Shortly after this passage, Kant raises the question of whether one could
combine the concept of an ethical commonwealth with that of the legality
of statutory laws (RGV : — ). In this case God would still be the
legislator, but his laws would be taken as rules for an external order. Kant
rejects this theocratic proposal, since it would amount, as he writes, to an
aristocracy of priests; such a state would bring in God only externally.
He then characterizes his own ethical commonwealth explicitly as ‘an
institution whose laws are purely inward — a republic under laws of virtue,
i.e., a people of God “zealous of good works™ (RGV : ).

As Stephen Palmquist rightly points out, Kant describes the ethical com-
monwealth or invisible church according to the pattern of the four categories
which he introduced in the rst Critique: quantity, quality, relation, and
modality. Palmquist gives the following convincing reconstruction:

Universality. The quantity of the true church is one.
Integrity. The church’s quality aims at its members’ moral edi cation.

Freedom. The relation of church members must be free of coercion both
(@) inwardly (i.e., members will not exercise control over each other) and
(b) outwardly (i.e., the church and political state will operate independently).

Unchangeability. The modality of the church’s constitution is (a) necessary,
in the sense that these four basic precepts will never change, while also being
(b) possible, in the sense that all other aspects of church governance are
always open to change.

As one can see from these features of the invisible church, Kant interprets
it as an ideal universal and invariant community based on morality.
Therefore, this passage from the Religion provides welcome support of
my non-ideality interpretation. If the derivation reading were correct, we
would expect that Kant might describe the normativity of a juridical
commonwealth precisely in terms of the Categorical Imperative — which
he apparently does not. Instead, as we can see, the community directly

Stephen R. Palmquist, ‘How Political is the Kantian Church?, Diametros  ( ), -
at .
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A civil society organized conformably to this ideal is the representation of it
in agreement with the laws of freedom by means of an example in our
experience (respublica phaenomenon) and can only be painfully acquired
after multifarious hostilities and wars; but its constitution, once won on a
large scale, is quali ed as the best among all others to banish war, the
destroyer of everything good. Consequently, it is a duty to enter into such a
system of government, but it is provisionally the duty of the monarchs, if
they rule as autocrats, to govern in a republican (not democratic) way, that
is, to treat the people according to principles which are commensurate with
the spirit of libertarian laws (as a nation with mature understanding would
prescribe them for itself ), although they would not be literally canvassed for
their consent.

The monarch should not reign, we are told, as an autocrat; instead, he has
the ‘provisional’ duty to rule according to a republican idea of government.
This con rms that Kant should not be interpreted on the basis of a
separation reading, since the procedure that is prescribed here is clearly
an internal one. The concrete legislator, namely, the monarch, has to
practice some sort of private thought-experiment in which he should
imagine ‘how a people with mature understanding would prescribe it for
itself” (wie ein Volk mit reifer Vernunft sie sich selbst vorschreiben wiirde).
The monarch is only bound to the correct execution of the GWT
internally and morally, not externally or legally. We can thus extend our
list by a point (f—f*), namely through the opposition of two types of
contradiction-in-will procedure (Table . ).

The above-quoted passage from the Con ict of the Faculties contains
important elements of a philosophy of history. The Platonic ideal of a
perfect constitution, we learn, is not outside our world, for we can in fact

Table . Extended Comparison of CIP and GWT

Moral normativity Legal normativity

(f) The CIP is successfully applied if an (f*) The GWT is successfully applied if a
agent, following their strictly formal monarch, in an imaginative thought-
process, identi es a maxim as passing experiment in which he envisions his
the universalist contradiction-in-will people as being mature, nds no
test. contradiction in his generalist

contradiction-in-will test.

Kant clearly says that the contradiction-in-will test is the fundament of the Categorical Imperative
while the contradiction-in-conception test only helps to identify perfect duties (GMS : ).
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attain it, namely, through an order based on a General Will. Before we
arrive at a concrete example of such a well-organized state (a respublica
phaenomenon), we have to face ‘multifarious hostilities and wars'. | take
Kant here to be claiming that the GWT cannot be fully and appropriately
applied under contemporary, heavily non-ideal circumstances; for the time
being, history has to proceed according to the teleological scheme (as
formulated in the Idea for a Universal History with Cosmopolitan Purpose
( ) and elsewhere). In the future, however, there will be a historical
moment when such a constitution (a respublica phaenomenon which is the
closest approximation to a respublica noumenon) can be established. This,
then, will banish all war. We have the duty to enter into such a condition of
government, which means that we must follow the exeundum est e statu
naturali, although such an ideal constitution is still far away. In the meantime
(‘provisionally”), while the monarchs are often reigning as autocrats, they
should, following Kant, rather rule ‘in a republican (not a democratic) way’.
They have to do this even if, as he admits, the citizens cannot be asked for
their consent. Note here that the GWT should be practised by the monarchs
as a mere thought-experiment, and there is no right to resistance or civil
disobedience against this procedure, since nobody except the king is entitled
to practise the thought-experiment or to determine its adequate execution.

The distinction between a respublica noumenon and a respublica phae-
nomenon in this passage sheds some light on Kant’s view of a non-ideal
political normativity, which includes two di erent aspects. First, concern-
ing the two formal procedures which are testing universalizability and
generalizability respectively, it denotes the di erence between moral and
political normativity. The norms derived from the Categorical Imperative
are the ideal version, while the norms taken from the General Will are the
non-ideal ones. Second, regarding the implementation, Kant describes
degrees of realization of political norms as mediated by a historical process:
while we are living nowadays under conditions of a defective respublica
phaenomenon, future generations may arrive at full version of it (which is
then still not a respublica noumenon).

The Transcendental Conception of Public Right as a Form
of GWT

I now turn to a text in which Kant presents a very detailed version of the
GWT. Notably the GWT is presented here not as a procedure to be done

I am grateful to Rainer Forst for having drawn my attention to this point.
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The PT as a test criterion works in the following way: whenever a
maxim, namely the pretended law, can only be successfully established if
the legislator keeps it secret, it is illegitimate; whenever the lawgiver can
publicly confess his intention without provoking the resistance of all men
against his purpose, it is legitimate. This means that the PT, very much
like the GWT, is applied to a multitude of concrete people (hot to
humanity at large) and is intended to ascertain either their protest or their
acceptance. The wording by which the PT is formulated also suggests that
it is a procedure analogous to the CIP: ‘All actions related to the right of
other people, whose maxim is not compatible with publicity, are unjust.’
It excludes, like a litmus test, all unreasonable legal actions. Kant notes,
however, that a people can use the test criterion only negatively — a point
that is repeated in the treatise Theory and Practice (TP : ).

In which way should a ruler publicly announce his or her legal maxim?
And how is the possible resistance of the citizens to be understood? Given
the fact that Kant leaves no room for legitimate civil disobedience or
political resistance, one wonders what reactions on the part of the citizens
Kant might be thinking of here. He could certainly admit nothing more
than a weak form of a written expression of concerns (according to the
‘freedom of the pen’ as described in TP : ). So the only protest against
a proposed law would be on the basis of a quite narrow form of freedom of
expression. Or should the legislator simply imagine that his announcement
causes uncontrolled public anger? In the rst case, it seems somewhat far-
fetched to speak of a ‘resistance of all against my intention’; written
concerns are certainly not a kind of general resistance. Moreover, Kant
does not explicitly tell us whether he wants to impose on the lawgiver the
obligation to announce his intentions publicly in advance, as a matter of
principle, in order to then wait for the reaction of the citizens as the test
procedure. The PT and GWT as outlined would only make full sense if
they were established as formal, constitutionally based, and legally regu-
lated procedures. But even then, one could not be sure; in a regime of
terror, even the public announcement of unjust laws might not trigger
protest, because no one would dare to object. The problem of the
Transcendental Formula seems to be that it presupposes what it is

‘“The universal principle, however, according to which a people is to judge its rights negatively, i.e.
only to judge what the highest legislature would like to be regarded as not having decreed with its
best will, is contained in the sentence: What a people cannot decide about itself, the legislator
cannot decide about the people.” On this negative principle see Jens Kulenkamp , ‘Uber die Rolle
des urspriinglichen Vertrages in Uber den Gemeinspruch: Das mag in der Theorie richtig sein,
taugt aber nicht fir die Praxis’, Jahrbuch fur Recht und Ethik ~ ( ), - .
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supposed to achieve: a legally oriented state with a defensively acting
legislator and a critical civil society.

However, it is not only the lack of clarity of the GWT procedure (as
described here) that must be viewed with scepticism, but also the fact that
a non-institutional and uncontrolled test procedure is unlikely to lead to
normatively appropriate results.

Some Critical Remarks on Kant’'s GWT

The GWT is not directly based on morality, and it is not based on
prudential rationality either. We saw that, by taking the General Will as
the legitimizing basis of any legal order, Kant does not simply defend the
idea of an aggregation of individual self-interested wills as the fundament
of a legitimate state. A legitimate state has, as its grounding principles of
justi cation, criteria that share characteristic similarities in common with
CIP. The GWT is a reduced or attenuated form of the CIP, formulated to
deal with political reality.

Kant’'s General Will is meant to coordinate the individual freedom
ranges of agents in an objective, neutral, and unbiased way, as opposed
to coordinating them with respect to each person’s interests. It starts from
the idea of the innate right to freedom attributed to all citizens. But
nevertheless, this does not imply that a state has a directly moral founda-
tion. Instead, the essential characteristic of right is, according to Kant, that
each individual’s leeway in exercising their arbitrary freedom must be made
compatible with all other such exercises, in a formal manner as well as in a
generalizable way, by means of law that is justi ed as legitimate. Let me
close with two critical remarks on Kant’s notion of a General Will.

(') The procedure of the GWT is vague and unclear. Most of Kant’s
formulations of the GWT leave it open to which precise test he is referring.
Under which conditions can a legislator assume that the hypothetical
consent of a people has or has not been given, and under which not?
At least four aspects seem to be clear: rst, the law to be established must
allow for the free arbitrary action of the individual; second, it must
coordinate this use of freedom on the basis of a general rule; third, this
rule must be something enforceable, that is, it must limit external actions;
fourth and nally, it must have the form of a juridical law (i.e. be
connected with such moments as promulgation, permanent validity, judi-
cial enforceability, and factual enforcement). However, these four criteria
are certainly too underdetermined to be normatively satisfactory. To apply
them would not su ciently limit the range of permissible rules, for rules of
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Kant’s Right as Normatively Independent
One Strategy Considered and Rejected

Sorin Baiasu

Introduction

Recent debates on the relation in Kant between the Categorical
Imperative, as the fundamental principle of ethics, and the Universal
Principle of Right, as the fundamental principle of politico-legal norms,
are underpinned by the signi cant question of how politics and ethics are
supposed to connect (if at all) — not only in Kant’s work, but also more
generally in our societies. The range of plausible answers with regard to
Kant is surprisingly varied: from the claim that politico-legal principles

I am very grateful to Bernd Ludwig, Martin Brecher, and Philipp-Alexander Hirsch for the invitation
to present an earlier version of this chapter as a paper at their excellent international conference on the
topic of ‘Law and Morality in Kant’. The discussions after the paper, both during the question-and-
answer session and, following that, during the social events have been very useful in revising the
chapter. | am in particular grateful to Lara Scaglia (who acted as commentator for my paper), Marie
Newhouse, Pauline Kleingeld, Paul Guyer, Martin Brecher, George Pavlakos, and Luke Davies for
perceptive suggestions, comments and criticisms. Special thanks are also due to the editors of this
volume, Philipp-Alexander Hirsch and Martin Brecher, for detailed written comments on earlier
versions of this chapter. All remaining errors are mine.
Henceforth ClI. | have here in mind the fundamental principle of the doctrine of virtue (TL : ).
It is true that Kant also talks about a Cl as the fundamental principle of the ‘doctrine of morals
[Sittenlehre]’ (e.g. MS : ), but he speci es that this ‘as such only a rms what obligation is’ (MS
). | take, with Kant, the various formulations of the CI to be ‘so many formulae of the very
same law’, with the di erence between them being ‘subjectively, rather than objectively practical’
(GMS : ). I understand this as follows: the ClI, as the fundamental principle of the doctrine of
morals, a rms what obligation in general is and without concern for the motivation with which the
obligation is to be ful lled. This contrasts with the Cl, as the fundamental principle of ethics or the
doctrine of virtue, where the way the obligation is to be ful lled is important. A proper discussion of
the relation, in Kant, between the various formulations of the Cl must be left for another occasion.
A discussion of the fundamental principles of morals, doctrine of right, and doctrine of virtue is
provided in this volume by Marcus Willaschek (Chapter ).
Henceforth UPR.
As Willaschek notes in his contribution to this volume (Chapter ), it is not always clear what the
debate on the connection between politics and ethics refers to. What | am interested in, in this
chapter, is the connection between ethical and juridical lawgiving [Gesetzgebung]. (MS : - )
| assume that the UPR is the fundamental principle of juridical lawgiving, whereas the CI is the
fundamental principle of ethical lawgiving. | clarify further in n.
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should depend normatively on ethical ones, to the view that the former are
independent of the latter and even to a conception of a complex relation of
dependence of legal duties on ethical principles.

One interesting implication of readings which dismiss a relation of simple
dependence of politico-legal principles on ethical ones is that they contest
one of the stereotypical views of Kant’s practical philosophy as impractical
and idealistic, as what texts such as ‘Perpetual Peace’ and ‘On a Supposed
Right to Lie from Philanthropy’, seem to suggest (ZeF; VRML). While
interpretations according to which the UPR is independent from the CI run

In a previous text (Baiasu, ‘Right's Complex Relation to Ethics in Kant: The Limits of

Independentism’, Kant-Studien ( ), = ), | called these positions Simple Dependentist
(for instance, Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law
and Democracy. Cambridge, MA: MIT Press, , €sp. — ), Simple Independentist (among

others, Allen Wood, ‘The Final Form of Kant’s Practical Philosophy’, The Southern Journal of
Philosophy  ( ), — and Willaschek, esp. ‘Why the Doctrine of Right Does Not Belong in the
Metaphysics of Morals: On Some Basic Distinctions in Kant’s Moral Philosophy’, Jahrbuch fiir Recht
und Ethik/Annual Review of Law and Ethics  ( ), - ,butalso ‘Recht ohne Ethik? Kant Uiber
die Griinde, das Recht nicht zu brechen in Volker Gerhardt (ed.) Kant im Streit der Fakultaten,
Berlin: De Gruyter, , - nght and Coercion: Can Kant's Conception of Right be
Derived from His Moral Theory?', Internatlonal Journal of Philosophical Studies  ( ), -
‘The Non-Derivability of Kantian Right from the Categorical Imperative: A Response to Nance
International Journal of Philosophical Studies ( ), — ) and Complex or Relative
Dependentist (e.g. Paul Guyer, ‘Kant’s Deductions of the Principles of Right’, in Mark Timmons
(ed.), Kant's Metaphysics of Morals: Interpretative Essays, Oxford: Oxford University Press, ,
— ; Arthur Ripstein, Force and Freedom: Kant's Legal and Political Philosophy, Cambridge, MA:
Harvard University Press, ; and Bernd Ludwig, ‘Whence Public Right? The Role of Theoretical
and Practical Reason in Kant’s Doctrine of Right’, in Mark Timmons (ed.), Kant's Metaphysics of
Morals: Interpretative Essays, Oxford: Oxford University Press, ,  — ), respectively. One aim
of that text was to account for this relation of complex dependence, since although a few Kant
interpreters did suggest the UPR cannot simply be derived from the CI and a more complex relation
of dependence between them should be considered, there was no account of this more complex
relation. In another text (Baiasu, ‘Ethical and Politico-Juridical Norms in the Tugendlehre’, Studi
Kantiani  ( ), — ), | argued that the relation is in fact even more complex, when we take
into account some of Kant's claims in the ‘Doctrine of Virtue’ (TL).
To give just a few examples, talking about Kant's political writings in general, including Zum ewigen
Frieden, Graciela Fernandez observes that, in reading them, ‘one has the impression of having put
foot on the soil of Utopia’ (‘Utopia and Perpetual Peace’, in Valerio Rohden, R. R. Terra, G. A. de
Almeida and Margit Ru ng (eds.), Recht und Frieden in der Philosophie Kants: Akten des
X. Internationalen Kant-Congresses. Berlin: De Gruyter, , -, at ). Christine
Korsgaard, in a text about Kant's ‘Uber ein vermeintes Recht, aus Menschenliege zu liigen’,
claims in general about his moral philosophy that it ‘sets a high ideal of conduct and tells us to
live up to that ideal regardless of what other persons are doing’ (Korsgaard, ‘The Right to Lie: Kant
on Dealing with Evil’, Philosophy and Public A airs ~ ( ), — ,at ). Concerning Zum
ewigen Frieden, see also Kleingeld, ‘Kant's Theory of Peace’, in Paul Guyer (ed.), The Cambridge
Companion to Kant and Modern Philosophy, Cambridge: Cambridge University Press, ,
— ,at ). With regard to ‘Uber ein vermeintes Recht, aus Menschenliege zu liigen’, see
also Paul Formosa, ““All Politics Must Bend Its Knee Before Right”: Kant on the Relation of Morals
to Politics’, Social Theory and Practice  ( ), - ,at
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Kant’s Right as Normatively Independent

the risk of depriving Kant’s moral philosophy of a feature attractive to many
(namely, the ethics-sensitivity of his legal and political philosophy), they
also seem to align his thought with that of contemporary in uential
political theorists, such as Rawls, who respond to the pluralism of our
societies by separating politics from ethics, metaphysics, and even philosophy
in general.

I have two aims in this chapter. First, | develop, examine, and reject one
interesting strategy for defending the independentist position. This starts
from a particular view of the UPR, according to which, contrary to the
dominant reading, which regards it as representing a single standard, the
UPR includes, in fact, two distinct principles — one for formal, and the
second for material, wrongs. This two-standard interpretation of the UPR
(TSI) makes more di cult the task of the dependentists, who claim to be
able to show that the UPR can be derived from the CI: with the TSI in
place, they need to show that not only one, but two, principles can be
derived from the CI. In addition, however, at least on a standard reading of
the CI, TSI can make the dependentist’s task impossible, if the distinct
parts of the UPR are viewed as normatively irreducible.

Before moving on to the second aim, | mention that my focus on this
strategy is motivated by its philosophical signi cance: it challenges the
dominant readings of Kant’s politico-legal philosophy as ethics-sensitive by
pointing to features internal to Kant’s practical philosophy. Thus, if the
TSI were correct (a claim which I will challenge in what follows), then the

‘Thus, justice as fairness deliberately stays on the surface, philosophically speaking’ (Rawls, ‘Justice
as Fairness: Political not Metaphysical’, Philosophy and Public A airs  ( ), - ,at ).
See also Rawls, Political Liberalism, rev. ed., New York: Columbia University Press, [ 1.
The chapters by Willaschek (Chapter ), Ludwig, Christoph Horn (Chapter ) and Guyer
(Chapter ) in this volume all reject an independentist position, but they do so by defending
speci ¢ aspects or forms of dependentist views. For instance, Ludwig thinks that ‘the formula of the
General Law of Right [can be derived] directly from the formula of the Categorical Imperative’
(p. ). Horn also rejects an independentist position and argues that ‘the GWT [the ‘General Will
Test’ for the legitimacy of a draft law] and the CIP [the Categorical Imperative procedure] are
interrelated in a quite characteristic manner, namely according to a relation of ideal and non-ideal
normativity’ (p. - ). Finally, Guyer also rejects independentism, but his focus is on what he
thinks is ‘the more interesting and timely issue of the need for individual morality — virtue — in the
actual practice of justice’ (p. ). My aim here is to reconstruct an independentist position starting
from a particular interpretation of the UPR and then to reject it, while at the same time providing
support for a complex dependentist view on the relation in Kant between ethics and right.

Call this the Two-standard Interpretation — henceforth TSI.

This would, of course, not hold true, if the CI itself were viewed as including two or more
normatively irreducible parts; yet, the CI is standardly viewed as normatively unitary and | am
not aware of any dissenting readings.
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UPR could not depend normatively in a straightforward way on a norma-
tively unitary CI. That conclusion would vindicate an independentist
position in the debate on the relationship between the CI and the UPR.

By developing the argument against the TSI, my second aim in this
chapter is to defend indirectly a complex dependentist position in the debate
on the relationship between the UPR and the CI. According to this view, the
UPR cannot be derived normatively in an immediate way from the CI, but
can be derived from an intermediary principle, from which the CI can also
be derived. This is a view | presented and argued for directly elsewhere, but
the argument in this chapter provides additional support for it.

The Independentism-Justifying Strategy
The TSI

Consider the UPR: ‘Any action is right if it can coexist with everyone’s
freedom in accordance with a universal law, or if on its maxim the freedom
of choice of each can coexist with everyone’s freedom in accordance with a
universal law’ (MS : ).

The principle is intermediary, although it will turn out to have priority over both the CI and the
UPR, from the perspective of the problem discussed in this chapter, as well as in other chapters of
this volume (such as those by Guyer (Chapter ), Willaschek (Chapter ), Ludwig (Chapter )and
Horn (Chapter )), of the relation in Kant between ethics and right. My claim is that the UPR is
not directly derivable from the CI, but we can link the two through this principle, which, in this
speci ¢ sense, is intermediary — it is a link between two other principles.

We can roughly regard the UPR as derivable from the CI, when we restrict the CI to the domain of
external action. Yet, the ClI so restricted still does not yield the UPR, since the motivation to act out of
duty remains a requirement, which does not apply to the UPR. The intermediary principle from
which we can normatively derive the UPR is a principle similar in its generality to the CI, but which,
like the UPR, allows for action merely in accordance with duty and action for the sake of duty. Please
note: this does not commit me to a reading of the ClI, according to which the CI would impose action
out of duty as a duty. | agree that such a reading would lead to various issues (for discussion, see, for
instance, Michael Walschots, ‘Kant and the Duty to Act from Duty’, History of Philosophy Quarterly

( ), — ;lalso agree that readings of the Cl, such as Ludwig’s (Chapter in this volume), or
Hirsch’s (Freiheit und Staatlichkeit bei Kant: Die autonomietheoretische Begriindung von Recht und Staat
und das Widerstandsproblem, Berlin: De Gruyter, , .), avoid these problems, by regarding the
ClI as merely stating that a certain duty is to be ful lled, but not how this is to be done. On my
reading, the CI would need to require ethical motivation (although, as already mentioned, not as a
duty), if it is to represent the fundamental principle of ethics. Hence, if the question is the relation, in
Kant, between the ClI, as the fundamental principle of ethics, and the UPR, as the fundamental
principle of right, then the Cl would need to be connected with a requirement of ethical motivation.
It can do so, however, in a weak sense — for instance, as the CI applies to ethical maxims, ethical
motivation can be seen as required by what ethical maxims mean by de nition. Of course, a proper
discussion of these claims would need serious consideration of alternative interpretations of the ClI,
which needs to be left for another occasion.

See n.
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The rst part of the UPR, call it P , can be read as formulating, in
inverse form, Kant’s standard for material wrongs. According to P , action
A is right, if it can coexist with everyone’s freedom in accordance with a
universal law. We can understand a material wrong as an action physically
incompatible with the rights of one or more individuals. On this construal,
that action A cannot coexist with everyone’s freedom in accordance with a
universal law means that A is physically incompatible with the rights of
one or more individuals. For instance, A may interfere with an individual’s
use of what is theirs or may actually use what is theirs.

The second part of the UPR, call it P , can be seen as expressing, in
inverse form, Kant’s standard for formal wrongs. On this reading, A is right,
if, on A’s maxim, the freedom of choice of each can coexist with everyone’s
freedom in accordance with a universal law. We can understand a formal
wrong as a wrong against the right of human beings as such, rather than as a
wrong against particular individuals (e.g. MS :  n). Hence, the speci ¢
wrong for this type of action is not given by physical incompatibility with
the rights of speci ¢ individuals. For instance, the maxim of being willing to
be and remain in the state of nature is formally wrong, even when we are in a
rightful condition and even when acting in accordance with that maxim
happens not to have any e ect on the rightful condition. Similarly,
attempted murder is formally wrong, even when it is unsuccessful.

Many Kantians read the UPR as formulating one standard of right
conduct.  Yet, given Kant’s distinction between material and formal
wrongdoing (e.g. MS : - and n) and the speci ¢ formulation of
the UPR, the TSI argues that the UPR is better read according to the
previous interpretation: P is the inverse form of a standard of what is
materially wrong, whereas P , of what is formally wrong.

Formal and Material Wrongs

On the TSI, a merely material wrong may occur by accident, if a person
fails to realize that she is using something that belongs to someone else.

This, for instance, has been my default understanding of Kant's UPR. See also Allen Wood,

Kantian Ethics: A Hermeneutic of Freedom, Cambridge: Cambridge University Press, , ,and
Arthur Ripstein, ‘Means and Ends’, Jurisprudence  ( ), — ,at .
Marie Newhouse, “Two Types of Legal Wrongdoing’, Legal Theory  ( ), — ;lamnotaware of

other commentators who defend an interpretation of the UPR as formulating two normatively distinct
and irreducible standards, so, in this chapter, | engage with this text. The example of Richard and
Edward in the next section, for instance, is in Newhouse’s text. | should add that Newhouse’s article
does not link the TSI she proposes to the debate on the relation of dependence between the CI and the
UPR. | am also not aware of any other commentator who would develop this independentism-justifying
strategy from the TSI in the way in which | do in this chapter.
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Consider Arthur Ripstein’s example of a tort of innocent trespass: if | build
a treehouse on your property, because I misread the map, then my
innocent intention (and maxim) to build the treehouse on my property
leads nevertheless to a material wrong — | use your property without your
authorization.

Merely formal wrongs, by contrast, occur when someone tries to wrong
another person, yet fails to do so. Say, Richard and Edward want the same
job.  To prevent Edward from attending the interview, Richard tries to
steal the spark plugs from Edward’s car, so that Edward cannot drive to the
interview; yet, by mistake, Richard removes the spark plugs from his own
car. Richard has not wronged Edward, but this does not mean that he has
not acted wrongly at all — this is a merely formal wrong.

According to the TSI, a con rmation of the accuracy of this reading is
provided by Kant’s de nition of ‘transgression’ (‘a deed contrary to duty’,
MS : ), which includes both material and formal wrongs:

An unintentional transgression which can still be imputed to the agent is
called a mere fault (culpa). An intentional transgression (i.e. one accompan-
ied by consciousness of its being a transgression) is called a crime (dolus).
(MS : )

For the TSI, an intentional transgression generates a formal wrong; by
contrast, an unintentional transgression, which can still be imputed to the
agent, leads to a material wrong. For instance, misreading the map and
mistakenly building my tree house on your property would be considered a
mere fault, a merely material wrong. Such mistakes, on this reading,
although innocently committed, can still be imputed to the agent in a
civil lawsuit, but they are not crimes. Crimes have objectionable maxims,
such as that of interfering with another person’s property, in order to
deprive them of a chance to compete for a job.

Again, for the TSI, Kant seems to con rm this, because he says that
material wrongs do ‘not always presuppose in the subject a principle of
doing so [namely, committing an injustice]’ (VRML : ). In other
words, on TSI's reading of Kant, merely material wrongs are not per-
formed on wrongful maxims (but on innocent maxims). Moreover, Kant
suggests that a formal wrong which ‘escapes being punishable merely by
accident can be condemned as wrong even in accordance with external
laws’ (VRML : ). In the example of Edward and Richard above, if
Richard mistakenly removes his own spark plugs, then Edward will be able

Ripstein, Force and Freedom, - . Concerning this example, see n.
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to drive to the interview on the next day. To the TSI, this seems to suggest
that, although by accident Richard does not commit a material wrong, his
action might still be condemned as wrong even according to external laws;
given its maxim of intending to wrong another person, the action is
(merely) formally wrong.

On this interpretation of the distinction between material and formal
wrongs, certain wrongs are both formal and material — the performed
actions represent intentional transgressions, but also violate the rights of
individuals (for instance, in the case of a thief, the right to property). Other
wrongs are merely formal, when the perpetrators are unsuccessful in their
attempt to violate a particular person’s or speci ¢ individuals’ rights. Still
other wrongs are merely material, as in the case of an unintentional, but
still imputable, transgression.  Moreover, on this interpretation, P and
P are normatively irreducible, since a merely material wrong, which does
not pass P , will nevertheless pass the test o ered by P (given that the
action which does not pass P as a merely material wrong is performed on
an innocent maxim); similarly, a merely formal wrong, which does not
pass P, will nevertheless satisfy P (given that the respective action is
performed on a maxim rejected by P , but produces ho material wrong, so
will not be rejected by P ).

Merely Material Wrongs and Unintentional Transgressions

Now, the notion of a merely formal wrong and its connection with the
notion of an intentional transgression seem quite clear. By contrast, the
notions of a merely material wrong and of an unintentional transgression
seem more obscure. To be sure, Kant is quite clear about the notion of
something’s being unintentional; in his de nition of intentional
transgression, he speci es that by an intentional transgression he means one
accompanied by consciousness of its being a transgression. (MS : )
Hence, an unintentional transgression is one which is not accompanied by
consciousness of its being a transgression. It follows that, for the TSI, a merely

P and P are stated in Kant’s UPR, but separated as disjuncts. Given that P and P are supposed to
be normatively distinct and possibly irreducible, an action is right if it meets both P and P ; either of
them would not be su cient. Yet, Kant does formulate the UPR as a disjunction with P and P as
disjuncts. A possible reply is that this is an editorial mistake. Another reply is that the UPR is not
meant to set the conditions for an action’s rightness, but to describe the ways in which an action may
be right: satisfying P just shows one way in which an action may be right (materially) and satisfying
P just shows another way in which an action may be right (formally). Why did Kant not specify the
UPR in this way? The answer related to poor editorial work could be invoked again here.
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material wrong is supposed to be such an unintentional transgression, which
is still imputable; however, when is such a transgression imputable?

Conceptual Framework of Imputation
Kant’s account of imputation is complex, particularly if we consider the
context in which he was writing.  Nevertheless, for my argument here, it
is su cient to mention the general framework of his account and one
particular aspect; rst, concerning the general framework, Kant says:

Imputation (imputatio) in the moral sense is the judgement by which
someone is regarded as the author (causa libera) of an action, which is then
called a deed (factum) and stands under laws. If the judgement also carries
with it the rightful consequences of the deed, it is an imputation having
rightful force (imputatio iudiciara s. valida); otherwise it is merely an
imputation appraising the deed (imputatio diiudicatoria). (MS : )

One preliminary clari cation concerns the notions of author of an action
and of a deed. A deed is a speci ¢ type of action, more exactly, an action
‘insofar as it comes under obligatory laws and hence insofar as the subject,
in doing it, is considered in terms of the freedom of his choice’ (MS

). Some actions may not have moral import and, hence, may not fall
under the jurisdiction of obligatory laws. For instance, whether | choose
orange or papaya juice as a drink when o ered is an action without moral
relevance, unless some relevant conditions are in place (such as, that the
orange juice producer is unethical). In this case, my choice will not be
constrained by any moral obligatory laws. By contrast, for those actions,
which do have moral import, we can further consider whether the agent
will observe the respective moral obligation(s) or not.

Now, for Kant, ‘freedom of choice is this independence from being
determined by sensible impulses’ (MS : ). Because a deed is that action
which comes under obligatory laws, the agent who performs a morally
relevant action would need to act on the obligatory laws, even when her
sensible impulses motivate her to act di erently. So it is for this reason that
Kant regards a deed as an action for which the subject, in performing the
action, is considered in terms of the freedom of their choice. By contrast, a
morally irrelevant action is not considered in relation to morally obligatory
laws and, hence, the question whether the person performing it could have

For instance, for a discussion of Kant’s engagement with what is called today the ‘versari’ rule, as
well as Wol ’s and Pufendorf's accounts, see Sharon B. Byrd and Joachim Hruschka, Kant's
Doctrine of Right: A Commentary, Cambridge: Cambridge University Press, ,esp.ch. 8§
and Appendix I1.
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observed the laws even when this required acting independently from the
sensible impulses (and, hence, whether the person had freedom of choice)
does not apply.

Now, for the notion of the author of an action, we have the necessary
conceptual background. Kant notes that, by performing such an action
(i.e. a deed), the agent ‘is regarded as the author of its e ect, and this,
together with the action itself, can be imputed to him’ (MS : ).
In other words, a person is the author of an action when the person has
freedom of choice, that is, when the person could act independently of her
sensible impulses. This does not mean that a person who satis es some
subjective impulses by acting could not count as being the author of the
action, since what is important is that the person could have acted inde-
pendently from sensible impulses.

Moral Imputation
With the notions of author of an action and deed clari ed, we can return
to Kant’s general account of imputation. In the previous quotation, we had
a threefold distinction between moral, appraising or judging, and rightfully
forceful imputation [Zurechnung (imputatio) in moralischer Bedeutung’/
‘beurteilende Zurechnung (imputatio diiudicatoria)’/‘rechtkréftige Zurechnung
(imputatio iudiciaria s. valida)’]. Moral imputation judges whether the agent
can be considered the author of the respective action. Appraising imputation
evaluates the attributed action as right or wrong, and, as a result, as we will see,
whether the action and its consequences require that the agent be rewarded,
punished, or simply not considered for the purpose of punishment or reward.
Finally, the rightfully forceful imputation determines the reward or punish-
ment appropriate in the case of an action or its consequences, for which a
reward or punishment is appropriate.
According to Kant,

[i]f someone does more in the way of duty than he can be constrained by
law to do, what he does is meritorious (meritum); if what he does is
just exactly what the law requires, he does what is owed (debitum); nally,
if what he does is less than the law requires, it is morally culpable
(demeritum). (MS : )

Doing what is meritorious, owed, and culpable is de ned by Kant in
relation to what the law requires and, in particular, as doing more than,
exactly what, and less than, the law requires. Kant speci es, however, that:
‘The good or bad results of an action that is owed, like the results of
omitting a meritorious action, cannot be imputed to the subject [...]. The
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good results of a meritorious action, like the bad results of a wrongful
action, can be imputed to the subject [...]' (MS : ).

Doing exactly what the law requires is doing what is owed, so the agent
does not qualify either for a reward or for punishment. Omitting an action
which would do more than the law requires and simply doing what the law
requires, again, do not qualify the agent either for reward or for punish-
ment. Moreover, the good or bad consequences of such actions are not
imputable to the agent. By contrast, doing less than the law requires or
doing more than the law requires makes the agent culpable or meritorious,
respectively, and, hence entitles the agent to punishment or reward. The
bad or good results of these actions can also be imputed to the agent.

This point can be illustrated with Kant's famous examples from ‘A
Supposed Right to Lie from Philanthropy’. The would-be murderer is
pursuing my friend, who tries to escape by taking refuge in my house; the
murderer knocks on the door and asks me whether | know my friend’s
whereabouts; according to Kant:

If you have by a lie prevented someone just now bent on murder from
committing the deed, then you are legally accountable for all the consequences
that might arise from it. But if you have kept strictly to the truth, then public
justice can hold nothing against you, whatever the unforeseen consequences
might be. It is still possible that, after you have honestly answered ‘yes’ to the
murderer’s question as to whether his enemy is at home, the latter has
nevertheless gone out unnoticed, so that he would not meet the murderer
and the deed would not be done; but if you had lied and said that he is not at
home, and he has actually gone out (though you are not aware of it), so that
the murderer encounters him while going away and perpetrates his deed on
him, then you can by right be prosecuted as the author of his death. For if you
had told the truth to the best of your knowledge, then neighbours might have
come and apprehended the murderer while he was searching the house for his
enemy and the deed would have been prevented. (VRML : )

Hence, a wrong action makes the agent culpable not only for the action
itself, but also for all of the action’s consequences, no matter how unfore-
seeable. By contrast, the right action leaves the agent irreproachable, from
the perspective of justice, both with regard to the action and to its
consequences. While Kant has been criticized for his answer to the
problem of the murderer at the door, his account of imputation has been
defended as plausible.  However, one question about this account

See, for instance, Andrews Reath, ‘Agency and the Imputation of Consequences in Kant's Ethics’,
in Agency and Autonomy in Kant's Moral Theory: Selected Essays, Oxford: Oxford University Press,
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concerns the notions of right and wrong actions, which lead di erently to
imputation. According to TSI, we have two types of notion of right/
wrong, which are normatively irreducible. Hence, the question is whether
both material and formal right/wrong actions have the same implications
for imputation.

I think the answer here is that only formally wrong/right actions should be
considered. This is because a material wrong is de ned as an action physically
incompatible with the rights of other individuals. Yet, an action’s physical
incompatibility is not a matter of the agent’s will; it is, however, a matter of
the agent’s will to be aware of existing legislation, to draw conclusions about
legal restrictions in speci ¢ circumstances, and to formulate a maxim and
rules of actions that are in accordance with what the law requires. An action’s
physical incompatibility with other individuals’ rights might be the result of
various contingent factors beyond the agent’s control. An agent may be
blown by strong winds onto another person’s property or may be misguided
by the directions of a distracted police 0 cer or may damage another person’s
property due to a device’s manufacturing fault. Hence, there can be no
conclusions drawn about imputation from a material wrong.

This is one reason why the distinction between material and formal
wrongs, as presented by the TSI, cannot track Kant’s distinction between
intentional and unintentional transgressions. Unintentional transgressions
are always transgressions, that is, deeds contrary to duty, but material
wrongs need not always be contrary to duty, although they are physically
incompatible with the rights of some individuals. Material wrongs can be
starting points for a consideration of whether the agent can be regarded as
the author of the action under consideration, whether another agent is the
author, or whether there is no moral agent authoring the action, but only a
natural factor causing a particular e ect.

Complex Moral Imputation and Judging Imputation
This is, in fact, the particular aspect of Kant’'s account of imputation,
which | said would be useful for my purpose in this chapter. Consider a

For instance, ‘[yJou are not a trespasser if the wind blows you onto your neighbor’s land, but you
are if you are mistaken about where the boundary is, because you are still using another person’s
land’ (Ripstein, Force and Freedom, ).

To be sure, the implication is that, contrary to the TSI, according to Kant, if it turns out that a
physical incompatibility with the rights of some individuals is the e ect of some natural factor, then
the source of this incompatibility is not a wrong. The TSI would regard it as a ‘merely material
wrong’, but, in fact, ‘wrong’ here would not be the appropriate term, since the source of this
incompatibility is not morally imputable. | am grateful to Philipp-Alexander Hirsch and Martin
Brecher for suggesting | clarify the expression ‘material wrong’ here.

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2



situation in which more than one action contributes to a particularly bad
outcome. If some of these contributing actions are performed in accordance
with their respective obligatory laws, whereas others are performed against
these laws, then the bad outcome will be imputed to the author(s) of the
wrongful actions. It might well be that this bad outcome would not have been
possible without the actions which observe obligatory laws; yet, according to
the rules of imputation which represent Kant’s account, the moral author of
the bad outcome will be the author(s) of the wrongful actions.

For instance, say | need to pay my mortgage rate by a certain day of the
month. Throughout the month | am being very careful about how I spend
my monthly salary, in order to have su cient funds to pay to the bank.
On the day my mortgage rate is due, on my way to the bank, | go to a shop
to buy some food, pay for the food, and the shopkeeper gives me the right
change, part of which is needed for my mortgage payment. Without being
aware of this, the shopkeeper includes in the change counterfeit money,
with which another customer had just paid. When | go to the bank to pay,
I end up being arrested. In order for the bad outcome of circulating
counterfeit money to occur, a series of actions have had to take place,
which represent exactly what the law requires (such as, the fact that | spend
my money carefully in order to be able to pay the amount I owe or the fact
that the shopkeeper gives me the right change, which includes money for
the mortgage rate); yet, culpable for this outcome is only the person who
produced the fake money and used it.

Let us assume, however, that | am the author of the action which takes
me on my neighbour’s property (which, as we have seen, only requires my
freedom of choice) — I get onto my neighbour’s property, as a result of a set
of decisions | make. We have seen that, for Kant, the process of moral
imputation involves also a process of assessing the moral status of the
action | authored — together, these two forms of judgement are called by
Kant appraising imputation. Again, the fact that the action under consider-
ation is physically incompatible with, say, the rights of another person is
just a starting point for the process of appraising imputation. Since there
are rights of other individuals, which need to be considered, and since, in
this case, | can be expected to be aware of these rights (and the fact that
| follow a map is an indication that I am), the question is how my action
did lead to a physical incompatibility with those rights.

The shopkeeper might also be culpable if there is an expectation that she veri es the authenticity of
the banknotes before accepting them.
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Various things may concur to produce this result: I may have taken the
wrong edition of the map or | may be an incompetent map-reader or | may
be negligent or any combinations of these and other similar factors. All
these are situations in which what | do is wrong, since | fail to take
reasonable steps to make sure 1 am not trespassing and, hence, not
infringing on the legitimate rights of other individuals. It follows that
I am liable for my action and for the consequences of this action. For
instance, as my action leads me to being on my neighbour’s property, the
fact that the treehouse | built is on the neighbour’s property, rather than
on mine, is a result of my initial wrongful action and | need to compensate
the neighbour for this appropriately.

But imagine now that | am being careful to take with me the latest
edition of the map, | have just refreshed my knowledge of map-reading the
day before, and | am concentrating to read the map and follow its
guidance. There is nothing more that | can reasonably be expected to
do, in order to make sure that the existing legitimate norms (for instance,
those constituting the relevant rights of other persons) are respected. Yet
there is a mistake in the map, and | end up building a treehouse for my
children on the neighbour’s property. Hence, the fact that I am mistaken
about the boundary of my property does not necessarily imply that the
action which takes me on my neighbour’s property is wrongful.

The case of the mistake in the map, which leads (precisely because I am
careful to follow the map accurately) to being on my neighbour’s property
is, | take it, the outcome of a series of actions; some of these are my actions,
but, in performing them, | do the right thing and am irreproachable; as
Kant puts it, ‘public justice can hold nothing against [me]’ (VRML : );
yet, various factors beyond my control a ect the performance of my
action. My actions satisfy what is owed in accordance with the relevant
obligatory laws and, hence, these actions are right, and the bad results are
not imputable (in any sense) to me (but perhaps to the cartographer,
editor, or publisher of the map).

Let me mention, for the sake of completeness, that, when it turns out that my action is less than it is
owed by obligatory laws, there is still the question of judiciary imputation, namely, the judgement
of the punishment that is the appropriate response to my wrongful action and its bad results. This,
too, is a complex process, because, according to Kant, ‘the state of mind of the subject, whether he
committed the deed in a state of agitation or with cool deliberation, makes a di erence in
imputation, which has results’ (MS : ). The issue of judiciary imputation, however, goes
beyond the scope of this chapter and will not be discussed further here. 1 make one note of
clari cation: I might end up compensating the neighbour for the damage, although | am
irreproachable — this is, of course, not because the treehouse would be the result of some
wrongful action | performed (since otherwise | would not be irreproachable); it might be a
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The Argument against the Independentist Strategy

To sum up, one of the issues of the TSI is the construal of Kant’s
distinction between formal and material wrongs. For instance, Kant talks
about this distinction at MS : - ; in the footnote to : , he says:
‘“This distinction between what is merely formally wrong and what is also
materially wrong has many applications in the doctrine of right.” This,
however, suggests a di erent distinction from that o ered by the TSI:
Kant does not mention anything about a merely material wrong; he only
talks about formal wrongs, which may or may not be at the same time
material. The intention to be and remain in the state of nature may be
incompatible with no particular person’s rights, but, Kant adds, in general
it does ‘wrong to the highest degree by willing to be and to remain in a
condition that is not rightful, that is, in which no one is assured of what is
his against violence’ (MS . -).

Wrongs are, therefore, always formal; when they also go against par-
ticular individuals’ rights, they are also material; otherwise, they are merely
formal. It follows that the distinction between intentional and uninten-
tional transgressions is also misconstrued by the TSI: both these transgres-
sions are formal wrongs and both may be merely formal or, if not merely
formal, then formal and material. The case of negligence seems to be one
case Kant has in mind, when he talks about the second type of
transgression, the unintentional transgression he calls fault. This is unin-
tentional, since, for instance, | do not intend to misread the map (in the
case where the map is accurate and | am distracted), although | can be said
to intend to be negligent or at least | can be said to accept the risk, given
that | do not do anything to address this; instead, misreading the map is an
unintended, although perhaps expected, result of being negligent when
| try to get a treehouse built on my property. There are contemporary

pragmatic decision on my part not to waste time by trying to get the publisher of the map to pay or
a decision not to upset my neighbour by delaying the compensation and reparation of the damage
or it might be a mistake (assuming the account presented here is correct) in the judgement of the
person who has the authority to make the decision and who happens to have a di erent account of
imputation than the Kantian account | presented here; other similar practical or pragmatic reasons
are possible.

A similar example considered in the literature is that of a philosopher, who acts on the maxim ‘I will
drive to the store to get some milk.” On the way, she is distracted by thoughts about metaethics, fails
to notice a red light, and hits another vehicle. This is also a case of negligence, and the maxim of
action should re ect this. Consider now those cases, in which we fail to pay particular attention and
also fail to realize that we have not paid su cient attention (I am grateful to Luke Davies for raising
this example). | think that, for the purposes of imputation, the situation is the same as that in which
I realize | am being negligent. Say | am distracted by the conversation in the car; | do not realize that
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accounts of negligence along Kantian lines, which attempt to account
precisely for this ‘paradox’ of imputability without intention.

We have seen that the interpretation of the distinction between material
and formal wrongs as part of the TSI seems to be con rmed by two of
Kant’s claims concerning these wrongs. First, Kant says that material
wrongs do ‘not always presuppose in the subject a principle of doing so
[namely, committing an injustice]’ (VRML : ). Yet, as we have seen,
this applies to cases of negligence and also cases of wrongful acts which
have unexpected bad consequences. Secondly, Kant suggests that a formal
wrong, which ‘escapes being punishable merely by accident can be con-
demned as wrong even in accordance with external laws’ (VRML : ).
The context for this claim is Kant’s example of the murderer at the door,
from ‘On a Supposed Right to Lie from Philanthropy’, in particular, the
situation in which a lie told to the murderer may not be punishable, given
the context (which is accidental), but, through its consequences, can
become punishable, as in the case of Kant's imagined situation, where
the potential victim leaves the house without the owner’s knowledge, the
owner tells a lie to the would-be murderer, and the murderer encounters
the potential victim and kills her. Again, here we have a case of accidental
consequences of wrongful actions, rather than a case of a merely
formal wrong.

| started with a brief presentation of an approach, which can use the
TSI, that is, the view that the UPR has in fact two normatively irreducible
parts — one concerning formal, and the other one identifying material,
wrongs. If correct, this would mean that Kant’s view could not be classed

the conversation distracts me, and | end up scratching my car. The situation in which | do not
realize |1 am being distracted might actually be more serious than that in which | am aware | am
distracted. Unless some pathological elements are involved, not being aware that | was not paying
attention might mean that | will be required to undertake some exercises of concentration
and re ection.

For instance, for Erasmus Mayr, ‘Unwitting Omissions, Mistakes and Responsibility’, in George
Pavlakos and Veronica Rodriguez-Blanco (eds.), Agency, Negligence and Responsibility, Cambridge:
Cambridge University Press, . — :'[iln everyday life, we hold one another responsible not
only for what we do, or fail to do, intentionally or knowingly, but also for many things we do or fail
to do unintentionally or inadvertently. [...] That these reactions are so commonplace suggests one
can be morally responsible for one’s actions and omissions even when one has neither decided on
them nor been aware, at the time, that one was acting in a morally problematic way’ (Mayr,
‘Unwitting Omissions’, ). The account proposed by Mayr is that ‘we are only blameworthy for an
unwitting omission or similar failure, [...] if it manifests a failure to care su ciently about morality
and its general principles and values’ (Mayr, ‘Unwitting Omissions’, ). See also Joseph Raz,
‘Responsibility and the Negligence Standard’, Oxford Journal of Legal Studies  ( ), — ,for
an analysis of negligence and a new conception of responsibility. | am grateful to George Pavlakos
for suggesting these texts as useful for my argument.
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as dependentist (whether simple or complex ); on the contrary, this may
even suggest that the UPR can be a ground (perhaps in a complex way) for
the CI (say, P or P could ground the CI). In this section, | have,
however, claimed that the two normative components identi ed by TSI
as part of the UPR (P and P ) are not irreducibly distinct in their
normative functions. They both formulate what it means for an action
to be formally wrong with a di erence of emphasis — P , on actions, and
P, on maxims. There are no actions without maxims and no maxims
without actions in Kant’s philosophy of action, and the focus on the action
or its maxim places emphasis on distinct important aspects — the physical,
external character of the action and its intention. There is, therefore,
nothing surprising in the fact that Kant formulates the UPR in the way in
which he does in the Metaphysik der Sitten.

Conclusion

In this chapter, | have developed, considered, and rejected a signi cant
strategy that an independentist about the relation in Kant between ethics
(in particular, the CI) and right (speci cally, the UPR) can mobilize to
motivate their reading. In my response, | identi ed some problems with
this strategy and with the reading of Kant it relies on (more exactly, the
TSI) and indirectly provided some further support for a complex
dependentist position, which I nd more convincing.

Systematically, what 1 nd particularly signi cant about the complex
dependentist reading is that it enables an account of political-juridical
standards, which preserves a signi cant connection with ethical
normativity, while at the same time it gives serious consideration to those
aspects of political-juridical standards which distinguish them from
ethical principles.

Even if we accept that the UPR represents a single standard — as | have
argued in this chapter — a number of other strategies for supporting
independentism can be formulated, including an argument from the
innate right of humanity and two paradoxes — one concerning juridical

As these positions have been presented in Section . .

In this volume, Ludwig (Chapter ) and Hirsch (Chapter ) are in agreement with this
interpretation of Kant.

This is suggested by certain readings of Ripstein (for instance, Force and Freedom, ) as defending
an independentist, rather than a dependentist, account of the relation between the UPR and the Cl,
e.g. Ruhi M. Demiray, ‘The Intrinsic Normativity of Law in Light of Kant's Doctrine of Right’,
Contextos Kantianos  ( ) — ; for a more detailed presentation of the context of his
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Kant’s Right as Normatively Independent

imperatives and a second one concerning their performance’s
motivation.

I have argued elsewhere how the paradox of juridical imperatives can be
answered and why the best account of the relation between the CI and the
UPR is a complex dependentist one. Although | think the other
independentism-justifying strategies can be rejected, these arguments are
not needed for the purpose of this chapter and they will have to be
presented elsewhere; in rejecting the argument of the rst strategy, this
chapter has also o ered indirect support for the complex dependentist
position, which | view as both the most philosophically convincing and the
most accurate reading of Kant.

argument, see Demiray, ‘Natural Law Theory, Legal Positivism and the Normativity of Law’, The

European Legacy  ( ), — .Arelated argument isalso o ered by Christian Rostbgll, ‘Kant
and the Critique of the Ethics-First Approach to Politics’, Critical Review of International Social and
Political Philosophy ( ), — . For a related discussion of the role the innate right of

humanity plays in Kant, see Katrin Fllkschuh ‘Innate Right and Acquired Right in Arthur
Ripstein’s Force and Freedom’, Jurisprudence  ( ), -

See, for instance, Marcus Willaschek, ‘Which Imperatives for Right? On the Non-prescriptive
Character of Juridical Laws in Kant's Metaphysics of Morals’, in Mark Timmons (ed.), Kant's
Metaphysics of Morals: Interpretative Essays, Oxford: Oxford University Press, R

See Andre S. Campos, ‘Kant on Acting from Juridical Duty’, International Journal of Phllosophlcal
Studies  ( ), -

Baiasu, ‘Right’'s Complex Relat|on
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Sanctions and Coercion: A Problem for a
Derivational Reading?
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Legal Coercion as a Moral Problem?
Kant on the Enforcement of Rights and the Limits
of Moral Personality

Philipp-Alexander Hirsch

The question of whether or not Kant’s Philosophy of Right can be
understood as part of his critical moral philosophy has always been
disputed. One of the main arguments in favour of the independence of
Right from morality relates to the coercive power that is, according to
Kant, conceptually associated with Right; ‘Right and authorization to use
coercion [...] mean one and the same thing.” Accordingly, proponents of
the independence thesis hold that if Right and the power to coerce were
analytically linked, then Right as the epitome of heteronomy (i.e. external
lawgiving) could not possibly appeal to moral autonomy (or the categorical
imperative) as its grounding principle. However, does the authority to

Ancestors of this chapter were presented at the ‘Law and Morality in Kant’ conference held at the
University of Géttingen and a workshop of the MAEN-Network. |1 am indebted to the respective
audiences for valuable feedback, in particular to Luke Davies and Fiorella Tomassini, who acted as my
brilliant commentator at the Gottingen conference.
| have opted to use the term ‘Right’, since the German ‘Recht’ and its cognates (such as ‘rechtlich’)
have no exact English equivalent. Using ‘Right’ holds the merit of preserving some of this ambiguity
in a way that ‘law’ does not.
| use the term ‘moral’ as an attribute of laws in the Kantian sense, i.e. ‘moral(s)’ is the common
generic term for ‘Right’/‘doctrine of right’ (Recht, Rechtslehre) on the one hand and ‘ethics’/‘doctrine
of virtue’ (Tugend, Ethik, Tugendlehre) on the other. Where ‘morality’ does not refer to laws, but
instead (as the opposite of ‘legality*) describes the speci cally ethical relationship of actions to moral
laws, | will indicate this.
RL @ .
This objection has been raised in particular by Markus Willaschek, ‘Right and Coercion: Can Kant's
Conception of Right be Derived from His Moral Theory?, International Journal of Philosophical

Studies, / ( ), - ,at f; Markus Willaschek, “The Non-Derivability of Kantian Right
from the Categorical Imperative: A Response to Nance’, International Journal of Philosophical Studies,
! ( ) - ,at . Also cf. Willaschek in this volume (Chapter ). According to him,

coercive power can neither be derived from the autonomy theorem nor from the categorical
imperative (neither as per the Formula of Humanity nor as per the Formula of Universal Law).
Arthur Ripstein, Force and Freedom: Kant's Legal and Political Philosophy, Cambridge, MA: Harvard
University Press, , , voices similar doubts. In addition, this objection is at a
minimum implicit in most mdependentlst readings, cf. Allen W. Wood, ‘The Final Form of Kant’s
Practical Philosophy’, in Mark Timmons (ed.), Kant's Metaphysics of Morals: Interpretative Essays,
Oxford: Oxford University Press, , — ,at . or Thomas Pogge, ‘Is Kant's Rechtslehre a
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coerce really call into question the dependence of Right on Kant’s moral
philosophy? In this chapter, | will propose the alternative, opposite view
that — on Kantian grounds — coercion as a normative problem only
becomes explicable against Kant’s critical moral philosophy. For it is the
moral personality of the coerced that calls for a normative justi cation of
coercion in the rst place ( ). That said, coercion that does not violate
one’s moral personality becomes morally irrelevant since moral personality
is conceptionally restricted. Thus, the very embedding of Right in Kant's
critical moral philosophy provides a two-way solution: an explanation for
why coercion is a normative problem in the rst place; and a justi cation
as to what extent coercion is legitimate. However, proponents of the
independence thesis aim to explain coercion as an analytical implication of
the notion of equal, relational freedom and thus miss this crucial dual
dependence on Kant’s critical moral philosophy. Consequently, they are
neither able to o er a Kantian justi cation for the normative bindingness
nor for the enforceability of Right. ( ). Conversely, tracing coercion back
to the limits of moral personality does not only explain why coercive force
is grounded in moral personality (and autonomy as its constitutive
principle). Even more importantly, it requires us to reconsider whether
Kant is able to argue consistently against the external enforceability of
internal perfect duties (e.g. the prohibition of suicide) ( ).

Coercion as a Moral Problem and Unlawful
Treatment as a Mere Means

Why is somebody legally entitled to coerce someone else? — Before explain-
ing why this is fundamentally the wrong question, | would rst like to
clarify what I mean when | use the term coercion with reference to Kant.
From Kant’s perspective — echoed by contemporary legal theory — coercion
can mean two things: rst, physical coercion in the sense of vis absoluta
(i.e. the factual restriction of action); and, second, psychological coercion
in the sense of vis compulsiva (i.e. the pathological motivation by con ict-
ing sensual inclinations, e.g. fear of punishment). When Kant analytically

“Comprehensive Liberalism™?’, in Mark Timmons (ed.), Kant's Metaphysics of Morals: Interpretative
Essays, Oxford: Oxford University Press, , - ,at f However, some proponents of a
derivationist reading of Kant's legal philosophy also see a problem here, e.g. Wolfgang Kersting,
Wohlgeordnete Freiheit: Immanuel Kants Rechts- und Staatsphilosophie, Berlin: De Gruyter, , f
For a view questioning or at least problematizing the derivation of Right from the categorical
imperative in view of legal coercion, cf. Paul Guyer, ‘Kant’s Deductions of the Principles of
Right’, in Mark Timmons (ed.), Kant's Metaphysics of Morals: Interpretative Essays, Oxford: Oxford
University Press, , — ,at . and Christoph Horn, Nichtideale Normativitat: Ein neuer
Blick auf Kants politische Philosophie, Berlin: Suhrkamp, ,
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Legal Coercion as a Moral Problem?

derives the authority to coerce from the concepts of right and wrong in §
D of the Introduction into the Doctrine of Right, he speaks of coercion in
the former sense:

[Cloercion is a hindrance or resistance to freedom. Therefore, if a certain
use of freedom is itself a hindrance to freedom in accordance with universal
laws (i.e., wrong), coercion that is opposed to this (as a hindering of a
hindrance to freedom) is consistent with freedom in accordance with univer-
sal laws, that is, it is right.

Since Kant is concerned with factual resistance to a wrongful act here,
coercion under 8§ D can be taken to mean only physical coercion in the
sense of vis absoluta. This is to be distinguished from psychological coer-
cion in the sense of vis compulsiva, which consists in the prospect of
physical coercion in response to potential wrongdoing. In connection with
a universal law, such psychological coercion can even be considered the
epitome of external, juridical lawgiving as referred to by Kant in the
Introduction into the Metaphysics of Morals. To compel someone to
do something in this latter sense means nothing other than to act as an
external, juridical legislator — that is, as someone who declares the duty to
the obligor and links it to a pathological incentive. This chapter will focus
on coercion in the sense of vis absoluta and disregard vis compulsiva.

My main argument is that the coercive power of Right is less a problem
than evidence for a derivational reading of Kant's legal philosophy. This is
due to the fact that the authority to coerce does not need to be derived
from the categorical imperative at all if one understands Right as an
integral part of Kant’s critical moral philosophy. While on the surface this
might sound surprising, it becomes clear when we realize that Kant’s actual
issue is to demonstrate the inadmissibility of coercion. The central ques-
tion for Kant is therefore not Why and when may | coerce someone?, but
rather Why and when may | not coerce someone?.

RL @ . Cf.RL : f.

That coercion is part of every lawgiving (be it ethical or juridical) follows directly from Kant's
concept of duty, to which every form of lawgiving refers: “The very concept of duty is already the
concept of a necessitation (constraint) of free choice through the law. This constraint may be an
external constraint or a self-constraint’ (TL : ). What makes this coercion entailed in the concept
of duty an external constraint (i.e. external lawgiving), however, is that it is someone other than the
obligor who ‘is the lawgiver (legislator)’ and ‘commands (imperans) through a law. He is the author
(autor) of the obligation in accordance with the law’ (RL : ). What is more, if this external
lawgiving does not make the ‘duty the incentive’ but draws the incentive ‘from pathological
determining grounds of choice’ (RL : ), then it constitutes juridical lawgiving, which is
nothing other than vis compulsiva. For more details on Kant's concept of lawgiving in this context,
cf. Philipp-Alexander Hirsch, Freiheit und Staatlichkeit bei Kant: Die autonomietheoretische
Begriindung von Recht und Staat und das Widerstandsproblem, Berlin: De Gruyter, , .
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Coercion (in the sense of using physical force) only becomes a norma-
tive problem when someone can legitimately claim not to be coerced.
Therefore, use of force or coercion in any form towards stones, plants, or
animals is always normatively permissible. This is the case because,
according to Kant, stones, plants, and animals lack moral personality, that
is, they are not suitable subjects of moral (i.e. legal and ethical) entitlements
and duties. Coercion does not become a normative problem until a person
is involved.  This is already implied in Kant’s de nition of the ‘concept of
right, insofar as it is related to an obligation corresponding to it (i.e., the
moral concept of right)’ in § B of the ‘Introduction to the Doctrine of
Right’, according to which Right concerns the intersubjective relationship
of persons. Consequently, the question of the permissibility of legal coer-
cion, which is raised in 88 C-E, arises only for them. Kant mapped this out
clearly as early as in the Feyerabend lecture on natural law:

Res is that in regard to which another’s freedom can in no way be limited if
it is used. The thing has no freedom, thus it can certainly not be wronged,
thus it does not limit my freedom. But persona, a free being, limits my
freedom. [...] A freedom is limited through itself. Things that have no
freedom can thus not be limited in their freedom. In relation to beings who
do have freedom the freedom of everyone else is limited. The latter is a
person, the former a thing.

Unlike things, persons enjoy the status of being subjects of rights and
duties and as such cannot be coerced to do something or used by others

While this might be a somewhat odd way of framing coercion and force, it enables me to illustrate
the core of my argument.

Animate and inanimate matter without pure practical reason is at most the object of rights and
duties, but never the subject of them. Thus, in RL : , Kant states that there is no ‘relation in
terms of rights of human beings toward beings that have neither rights nor duties [. ..] [flor these
are beings lacking reason, which can neither bind us nor by which we can be bound’. Animals also
fall under this category. They are only being protected re exively, insofar as cruelty to animals
violates a duty of man against himself. Cf. TL : .

This is also pointed out by Bernd Ludwig, ‘Sympathy for the Devil(s)? Personality and Legal
Coercion in Kant’s Doctrine of Law’, Jurisprudence  ( ), — ,at :‘If the other rational
being is a non-person, that is, a mere thing without any rights, then any kind of coercion is morally
permissible under all possible circumstances.’

Cf.RL : .

V-NR/Feyerabend : (my translation; the translation by Rauscher and Westphal is not
reliable here, nor in the other passages | have quoted from V-NR/Feyerabend as well as VARL
and VATP). The restriction of freedom that Kant speaks of here is subsequently identi ed in the
lecture as self-legislated, with which he refers to the autonomy theorem and the doctrine of
transcendental freedom. For a more detailed account, cf. Philipp-Alexander Hirsch, Kants

Einleitung in die Rechtslehre von : Immanuel Kants Rechtsbegri in der Moralvorlesung
‘Mrongovius II' und der Naturrechtsvorlesung ‘Feyerabend’ von sowie in der ‘Metaphysik der
Sitten’ von , Gottingen: Universitatsverlag Gottingen, , .and with the same reasoning,

also cf. Kant’s remarks in GMS :
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Legal Coercion as a Moral Problem?

without further justi cation. It follows that the plurality of persons
generates the problem of legitimate coercion in the rst place. Yet why
should it be that a person has this special standing not to be coerced?
As | will outline in this chapter, Kant sees the reason for this in the fact
that a person is an autonomous being and as such an end in herself or
himself. Or to put it di erently: without presupposing Kant's critical
moral philosophy and the autonomy theorem on which it is based, coer-
cion — at least for Kant  — ceases to be a normative problem.  This raises
two questions: what is the justi catory relationship between the doctrine
of Right and Kant’s critical moral philosophy? And how can legal coercion
be explained with reference to this?

Let me start with the rst question: If we interpret Kant's legal
philosophy against his critical moral philosophy, then someone only has
rights because and to the extent that she is an end in herself. A violation of
rights is nothing more than a treatment of that person as a mere means;
and, although often incorrectly denied, any treatment of another person as
a mere means constitutes a breach of a legal duty. A legally valid contract,
for example, requires that the other party not be treated merely as a means,
that is, that his contractual interests are met. Likewise, to infringe upon

This is most clearly stated by Kantin TL : , where he says that the human being ‘must always
be used at the same time as an end. It is just in this that his dignity (personality) consists, by which
he raises himself above all other beings in the world that are not human beings and yet can be used,
and so over all things.’

My aim here is to explain Kant’s concept of things. However, whether we can substitute a di erent
account of the value/moral worth of a person for Kant’s account is another story. | do not think that
it is impossible to build a Kantian philosophy of law and politics on a di erent foundation.
However, this would require a more detailed elaboration, which lies outside the scope of
this chapter.

Here and in the following, | refer to a ‘normative’ problem or a ‘normative’ justi cation; for now,
this leaves the question unanswered whether or not Kant endorses a separate, genuinely
independent normativity of Right in addition to the normativity of morality. However,
subsequent sections (cf. pp. .) will clarify that Kant does not acknowledge such normativity
— making all normativity moral.

For a detailed account of the relationship between law and morality according to Kant, cf. Hirsch,
Freiheit und Staatlichkeit bei Kant,

As the focus of this chapter is legal coercion, I can only touch on this point: contrary to what some
authors (e.g. Willaschek, ‘Right and Coercion’, ) claim, Kant even considers promissory
courtesies (e.g. the promise to help a friend move house) to represent enforceable legal
obligations. Such a promissory courtesy also involves an agreement to transfer one’s choice to
another and, on Kantian principles (cf. RL : .), in this respect establishes a personal right that
is contractually binding and, if necessary, enforceable (also cf. Gerhard Seel, ‘How Does Kant
Justify the Universal Objective Validity of the Law of Right?’, International Journal of Philosophical
Studies  ( ), — ,at ). Ifthisisto be avoided and the legal obligation is to lapse under
certain circumstances (e.g. in the case of a family emergency or even if one suddenly regrets the
promise made), this should — as Kant himself emphasizes (cf. ZeF :  ,n.*;RL : , )—be
included in the contractual agreement as a reservation or resolving condition. For a detailed
account, cf. Hirsch, Freiheit und Staatlichkeit bei Kant,
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another’s property for one’s own enrichment without consent means to treat
this person as a mere means. This justi catory nexus can be identi ed for the

rst time in Kant’s Feyerabend lecture on natural law. Italso nds its way
into the Grundlegung with Kant’s analysis of perfect duties against others.
In the case of fraud (‘a false promise”) and ‘assaults on the freedom and
property of others [...] he who transgresses the rights of human beings
intends to make use of the person of others merely as means’. Kant’s
examples show that legal duties — for here, without exception, we are dealing
with perfect external duties — essentially consist in not using others merely as
a means. He made this explicit in the Vorarbeiten on the Doctrine of Right:

Outer freedom is the independence of a human being from the choice of
others, so that he need not act solely in accordance with their ends but may,
in doing so, also act in accordance with his own ends; that is, so that he need
not serve merely as a means to any end of another (i.e. so that he cannot be
compelled to do s0).

External freedom as Kant describes it here is obviously nothing other than
the innate right to freedom presented in the Doctrine of Right: ‘freedom’ as
the ‘independence from being constrained by another’s choice’.  This is
made even clearer in the Vorarbeiten for Theory and Practice, according to
which ‘freedom as a human being according to the innate right [consists in]
not being subject to the choice of others merely as a means’.

This justi catory nexus of violating one’s right by treating a person
merely as a means highlights an important clari cation of the concept of

Cf. V-NR/Feyerabend : f. (my translation): “The human being can, however, be used as a
means by another rational being, but it is never a mere means, instead it is always an end at the same
time, e.g.: if the mason serves me as a means of building a house, | serve him back as a means of
obtaining money. [...] If I make a contract with my servant then he must also be an end just as
I am, and not a mere means. [...] | cannot take something from another’s eld in order that it
serves my own, for then the other would be a mere means.” These remarks in the Feyerabend lecture
on natural law re ect a justi catory nexus between morality and law to which Kant subsequently
essentially adhered and which thus ultimately also found its way into the Doctrine of Right of

For more details, cf. Philipp-Alexander Hirsch, ‘Kant tiber Recht, Autonomie und Selbstzweckhaf
tigkeit: Naturrecht Feyerabend als Geburtsstunde Kants kritischer Rechtsbegriindung?’, in Dieter
Huning, Stefan Klingner, and Gianluca Sadun Bordoni (eds.), Auf dem Weg zur Kritischen
Rechtslehre?, Leiden: Brill, , - and, for a critical assessment in this respect, Markus
Willaschek, ‘How Can Freedom Be a Law to Itself? The Concept of Autonomy in the
“Introduction” to the Naturrecht Feyerabend Lecture Notes ( )’, in Stefano Bacin and Oliver
Sensen (eds.), The Emergence of Autonomy in Kant’s Moral Philosophy, Cambridge: Cambridge
University Press, , — and Glnther Zoller, ““[O]hne Ho nung und Furcht”: Kants
Naturrecht Feyerabend tber den Grund der Verbindlichkeit zu einer Handlung’, in Bernd
Dor inger et al. (eds.), Kant's Lectures, Berlin: De Gruyter, .=

Cf. GMS . VARL :  (my translation). RL :

VATP (my translation).
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freedom in Kant’s Doctrine of Right. External freedom is the ‘object’
protected by Right. It represents what the innate right consists in and
what the legal duties corresponding to that innate right refer to. However,
the legal validity, that is, the bindingness of legal obligations protecting
this very freedom, depends on the obligee and the obligor both being ends
in themselves and thus follows from their shared moral autonomy.
It follows that external freedom is not a speci cally human capacity (e.g.
physical freedom of movement, or psychological freedom as in the ability
to determine oneself according to one’s purposes). Instead, external
freedom is nothing other than ‘freedom in the external use of choice
[...] insofar as it [sc. choice] is determined by laws of reason’.  External
freedom refers to human choice in external actions (i.e. the faculty to
perform external actions as one pleases) insofar as one’s choice is subject to
autonomous laws of reason. In other words, the choice or the exercise of
one’s choice is morally indi erent if the choice is not subject to a moral law
and is therefore not regulated in a certain way (e.g. restricted to a speci ¢
scope of action). Consequently, human choice is only free choice in that it
can be determined by laws of reason, and it is precisely this determinability
by the laws of reason in which moral autonomy nds its expression.

In consequence, external freedom as the ‘object’ protected by law (i.e.
independence from another’s necessitating choice) is the normative
demand that the laws of Right specify for the external use of choice because
human beings are morally autonomous and thus necessarily ends in
themselves. A person exists ‘as an end in itself (which is the supreme
limiting condition of the freedom of action of every human being)’, and
‘hence so far limits all choice’ . This is why, for Kant, coercion by others
is prima facie normatively problematic, as by coercing someone the coerced
would ‘serve merely as a means to any end of another’.  Thus, legal
subjects being morally autonomous and therefore ends in themselves is
not only crucial for the validity of Right, but also gives rise to legal
coercion as a hormative problem in the rst place.

RL @ .
Cf. J. P. Messina’s essay in this volume (Chapter ); Messina’s reading also goes in this direction.
GMS : f. GMS : . VARL (my translation).

It seems a bit premature when Willaschek, ‘Right and Coercion’,  objects: ‘It [sc. the value of
autonomy] resides entirely in its self-legislation and thus in its not being conditioned by anything
empirical and contingent. [...] [T]he value of autonomy alone cannot be a reason for or against the
legitimacy of coercion: it cannot be a reason against its legitimacy, because it is not a ected by
coercion; and it cannot be a reason for its legitimacy, because it cannot be promoted by coercive
measures.’” For Kant, however, physical body and moral personality form a unit, so that respect for
personality and the preservation of one’s physical integrity are closely connected: ‘[A]cquiring a
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Before turning to legal coercion in more detail, let me address — albeit
brie y — three possible objections to this reading of Kant: rst, one might
object that Kant had abandoned this justi catory nexus in the Doctrine of
Right since he does not explicitly refer to moral autonomy or the end-in-
itself-formula of the categorical imperative in the Introduction to the
Doctrine of Right. However, this objection overlooks the fact that stipu-
lating legal subjects to be ends in themselves is implicit in Kant’s notion of
moral personality, which is — as shown above — central to the Doctrine of
Right. This is most evident in Kant’s treatment of criminal law when he
states that ‘a human being can never be treated merely as a means to the
purposes of another or be put among the objects of rights to things: his
innate personality protects him from this’. A person is not a thing and
therefore cannot be treated arbitrarily. This would disregard his or her
moral ‘personality, by which alone they are ends in themselves'.
Consequently, as Right refers to the ‘practical relation of one person to
another’,  Kant implicitly traces legal freedom back to the legal subjects
being ends in themselves and being morally autonomous.  This is the case
as it follows from ‘[m]oral personality’ ‘that a person is subject to no other
laws than those he gives to himself (either alone or at least along with
others)’.

A second objection might be rooted in the view that the moral value of
being an end in itself is in fact normatively too ambitious and thus an ill-
suited foundation for Right. This would be the case if one assumes the
end-in-itself-formula of the categorical imperative ultimately to require us
to treat everyone else as an end. However, Right is obviously not about
promoting ends in themselves in this positive way. Instead, Right can be
deduced analytically from the concept of freedom of choice in its external
use. Therefore, rightful behaviour is possible without taking into account

member of a human being is at the same time acquiring the whole person, since a person is an
absolute unity’ (RL : ). In a similar vein, cf. V-Mo/Collins, : and Immanuel Kant,
Vorlesung zur Moralphilosophie, ed. by Werner Stark, Berlin: De Gruyter, , . According to
Kant’s (admittedly strong) claim, moral personality (at least of human beings) is thus always
embodied. Consequently, coercion only poses a moral problem for autonomous beings and
therefore beings that are ends in themselves. In this respect, personality or its moral value is — as
| have tried to show — the only reason why coercion is prima facie illegitimate vis-a-vis autonomous
rational beings and thus requires justi cation in the rst place. For a similar take, cf. Bernd Ludwig,
““Positive und negative Freiheit” bei Kant? Wie begri iche Konfusion auf philosophi(ehistori)sche

Abwege flihrt’, Jahrbuch fiir Recht und Ethik  ( ), - at

RL @ .

KpV : . likewise cf. KpV : ; GMS : and RL : and RL :

Cf.RL : .

On Kant’s line of reasoning, also cf. Ludwig, ‘Sympathy for the Devil(s)?’, . RL :
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the special interests and wishes of others (as external duties of virtue-
demand), which is a prerequisite for treating them as an end. ‘If I do
not contribute to another’s happiness, |1 do not infringe upon his freedom,
but let him do what he wants.” Thus, Right is only about the moral value
of being an end in itself in the negative sense of not treating others as a
mere means.

A third objection to the justi catory nexus outlined above could be that
Right according to Kant abstracts from the ends the legal subjects are
pursuing and thus cannot be derived from the categorical imperative (in
whatever formula). While it would go beyond the scope of this article to
discuss the complex question of the derivability of the general law of Right
from the categorical imperative, we can nevertheless point out that Right
restricts legally legitimate actions to the extent that at least one permissible
maxim can be found for them. This is the case despite the fact that Right
does not speci cally prescribe any maxims, this being the function of the
doctrine of virtue. Thus, if at least one permissible maxim can be found for
a rightful action, then that action does not amount to treating other legal
subjects merely as means. Irrespective of the disputed derivability of
Right from the categorical imperative, Right hence re ects the fact that
legal subjects are ends in themselves.

Coercing without Treating merely as a Means

How does all this help us to understand the legitimacy of legal coercion?
As | have tried to show, Right protects our independence from someone
else’s necessitating choice, precisely because as persons we are ends in
ourselves and may not be used merely as a means. And since applying
coercive force is the paradigmatic case of using someone merely as a means,

Cf. TL : o .

V-NR/Feyerabend : . In a way, Right precedes virtue: the doctrine of virtue requires our use
of choice to conform with the wishes and ends of others. However, the conditio sine qua non for this
is always that our use of choice is compatible with the choice of others in the rst place. Cf. V-NR/
Feyerabend : and V-MS/Vigilantius .

For a detailed account, cf. Hirsch, Freiheit und Staatlichkeit bei Kant, —  and the contribution
by Bernd Ludwig in this volume (Chapter ).

Ludwig, ‘Sympathy for the Devil(s)?”,  nicely puts it in a nutshell: ‘Since by de nition juridical
lawgiving is indi erent to the motives for conformity with its laws, it cannot be concerned with the
particular maxim of the actor. But if for a given act there is no morally possible maxim at all (e.g.
arbitrarily killing innocent people), the maxim of the actor, whatever it may be, cannot be in
conformity with the categorical imperative. And since freedom of persons as persons is a priori limited
by the categorical imperative [...], their external freedom is thus a priori limited by the principle
of right.’
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any form of coercion is prima facie impermissible. Right therefore generally
prohibits any form of coercion, since it contradicts the claim of
autonomous rational beings to be respected in their moral personality
and not to be treated as a mere means. Moral personality, however, does
not amount to inviolability and does not render any coercion illegitimate.
This is the case because the moral laws which govern personality, and
which are an expression of persons being ends in themselves, also restrict
moral personality. When it comes to the use of choice in external relations,
these restrictions necessarily follow from the plurality of autonomous
rational beings. Precisely because human beings form a community with
other persons, their own use of choice is subject to the normative stipula-
tion that it must be reconciled with the others being ends in themselves.
The minimum conditions for this — that is, the necessary conditions under
which beings that are ends in themselves can coexist according to a
universal law — are formulated by Right. It guarantees each legal subject
a use of choice according to a universal law. At the same time, Right
restricts each legal subject’s external freedom to this very use. Therefore,
any use of choice beyond this restriction can no longer be understood as an
expression of the moral personality of the legal subject. The legitimacy of
legal coercion is just the ipside of this, as Kant nicely put it in the
Vorarbeiten to the Metaphysics of Morals:

Duties of right [...] are based solely on the necessary conformity with the
law of freedom in relation to one’s own person or to others [and are] hence
proper laws, that is, strictly determining principles, and here these laws
which restrict a human’s own freedom due to his personality are a pre-
requisite of restricting the freedom of others.

To the extent that Right restricts the use of choice according to a universal
law, it only re ects that moral personality — and thus the scope or sphere in
which persons are in fact ends in themselves that must not be treated
merely as a means — is conceptually restricted. In 8 C of the Introduction
of the Doctrine of Right, Kant puts this in a nutshell by saying that
‘freedom is limited to those conditions [sc. the conditions according to
the universal law of right] in conformity with the idea of it [sc. freedom]
and that it may also be [in fact] actively limited by others’. In other
words, anyone who commits a violation of rights is in this respect (i.e.

Both psychological coercion (vis compulsiva) and physical coercion (vis absoluta) prevent people
from freely pursuing their self-chosen ends. The coerced person functions only as the means for
another person and can no longer determine himself as he sees t.

VARL : (my translation). Also cf. VARL @ . RL :
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insofar as he violates the rights of others) no longer a moral person worthy
of protection from interference. Consequently, his or her moral personal-
ity, which is to be legally protected, is not a ected by opposing coercive
acts. As a corollary, the need to normatively justify the legitimacy of
coercion never does arise in the rst place. Insofar as the concept of
Right can be analytically derived from the concept of free external choice
of moral persons according to universal laws, the permissibility of external
coercion corresponds directly to this:

The conformity of the action with the universal laws of freedom is thus the
measure by which to determine whether anyone possesses a coercive right,
and another one can be subject to him; and I can thus have authority to
coerce the will of another person against his freedom only insofar as my
freedom is at the same time in conformity with the general freedom
according to universal laws. [...]. From this it follows that | have a right to
all actions that are not contrary to the other’s right, i.e. contrary to his moral
freedom; for to that extent I do not derogate his freedom, and he has no right to
coerce me. From this, it also follows that the right to coerce the other
consists in resisting his use of freedom, insofar as it cannot coexist with
universal freedom according to universal law; and this is the right of
coercion.

Just to reiterate: coercion or coercive force against non-persons (stones,
plants, animals) is morally indi erent in relation to them; this is the case
because moral personality calls for a normative justi cation of coercion in
the rst place. However, moral personality is not unlimited but conceptu-
ally restricted due to the plurality of persons interacting with each other.
It follows that this restriction marks the limit of morally permissible or
impermissible coercion. For Kant, Right and coercive power both follow
from the fact that moral personality — and thus the sphere within which
interference with others amounts to treating them merely as a means — is

Those who act wrongfully are in this respect no longer worthy of moral protection. Coercion
against the wrongful act does not a ect the moral personality of the coerced person. Contrary to
Willaschek’s assumption in ‘Right and Coercion’, . and ‘The Non-Derivability of Kantian
Right from the Categorical Imperative’, . this is not a question of whether the coercion may be
wanted as an end by the coerced person. The end-in-itself formula says nothing about this, since
I do not have to include the coerced person — insofar as he acts unlawfully — in my moral
deliberation. It follows that it cannot be deduced whom | have the authority to coerce from the
end-in-itself formula. Rather, it can only be shown whom I may not coerce, i.e. treat merely as a
means. For a similar criticism of Willaschek, cf. Ludwig, “Positive und negative Freiheit” bei
Kant?', withn. .

V-MS/Vigilantius  :  f. (my translation and emphasis).

This means that mistreating non-human animals (or other non-persons) does not violate any duty
owed to them. For Kant, of course, mistreating them is not morally indi erent tout court, but still
violates a duty that the agent owes to himself. Cf. TL :
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conceptually restricted. This could be called a scalable ‘sphere of protec-
tion’ that comes with being a moral person and that gives rise to legal
duties which protect one’s moral personality. Beyond this sphere of
protection, coercion does not violate the ‘moral freedom [of the other],
for to that extent I do not derogate his freedom’.  This is how Kant can
analytically equate Right and coercion in § E of the Introduction to the
Doctrine of Right.  Thus, there is no need for a positive derivation of ‘a
legal entitlement to coerce’ from the categorical imperative. On the con-
trary, the permissibility of coercion or use of coercive force is the default
case since coercion is morally irrelevant if it does not violate one’s moral
personality. According to this view, coercion is always permissible as long
as the legally protected freedom of the other — namely his or her moral
personality in legal terms — is not impaired.

However, one might think that the proponents of the independence
thesis would come to similar conclusions, since they too hold the view that
coercive power is nothing other than the ip side of relational freedom:
‘[T]he entitlement to coerce is simply the entitlement that others exercise
their freedom consistent with your own.”  This reading of Kant, however,
presupposes a concept of freedom as independence from being constrained
by the choice of another person, without being able to explain the
categorically binding nature of this idea. By invoking the independence
of law from morality, proponents of the independence thesis cannot refer to
the aforementioned notion of autonomy and persons being ends in
themselves. They are left with having to resort to prudential reasons.
It would go beyond the scope of this chapter to go into detail on this
and outline the (in my view) shortcomings of the various independentist
readings of Kant’s legal philosophy and the justi cations of legal coercion
that go hand in hand with them. However, the most common line of
reasoning seems to be as follows: independentists understand freedom of
choice pursuant to Kant as the ability to set and pursue one’s own ends.

V-MS/Vigilantius  : . Itis therefore wrong to ask, as Willaschek does in ‘“The Non-Derivability
of Kantian Right from the Categorical Imperative’, , whether one is authorized ‘to limit the
freedom of others’ or ‘[sc. to infringe] upon some other person’s external freedom’. For unlawful acts
are not subject to one’s external freedom (understood as the ‘object’ protected by Right) in the rst
place. Consequently, coercion opposing the wrong does not pose a moral problem in the rst place.
RL @ . Ripstein, Force and Freedom, .

For a detailed account, cf. Hirsch, Freiheit und Staatlichkeit bei Kant, . A good, albeit a little
outdated overview of the various positions represented in the debate is also provided by Willaschek,
‘Right and Coercion’, - and Seel, ‘How Does Kant Justify the Universal Objective Validity of
the Law of Right?'.
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This ability presupposes only practical freedom, but not transcendental
freedom. This is why Kant's doctrine of Right, which reconciles and
guarantees freedom of choice according to a universal law, is said to be
independent of Kant's critical moral philosophy. Since every person
naturally wants to realize his or her own ends, no person can ‘reasonably’
reject legal restrictions of freedom because Right de nes the conditions
that enable us to realize our own ends in accordance with everyone else.
As a corollary, legal coercive power just means exercising the freedom to
which everyone is entitled who wants to freely realize his or her purposes.
However, on Kantian grounds this independentist argument is awed in
two ways: rst conceptually, since it conceives of external freedom as some
capacity, whereas it is actually — as shown above — the ‘object’ protected by
Right.  Second, it is normatively awed since the categorical bindingness
of legal standards and restrictions on the legitimate use of coercive force
cannot be explained in this way. This is the case because according to the
independentist reading, compliance with legal standards is (if authors do
not resort to postulating quasi-moral principles governing Right) only

Meaning ‘praktische Freiheit’ as Kant de nesitin KrvV,A /B . However, Kant abandoned the
idea that this concept of freedom is su cient for the justi cation of law and morality with the
Groundwork and the Second Critique. In the latter work, he belittles this practical freedom (to which
he adhered in the First Critique) as ‘the freedom of a turnspit, which, when once it is wound up, also
accomplishes its movements of itself’ (KpV : ). In parts, Kant also refers to such a use of reason
in contrast to a moral-practical use of reason (which freedom is about) as technical-practical, cf. e.g.
KpV : ,n.*KdU : - ;VAZeF : ;V-MS/\Vigilantius : andRL : . On this
also cf. the insightful remarks by Ludwig, “‘Positive und negative Freiheit” bei Kant? and Ludwig,
‘Sympathy for the Devil(s)?’,
Cf. Julius Ebbinghaus, ‘Die Strafen fir Totung eines Menschen und Prinzipien einer
Rechtsphilosophie der Freiheit’, in Gesammelte Schriften, vol. : Philosophie der Freiheit: Praktische
Philosophie — , ed. by Georg Geismann and Hariolf Oberer, Bonn: Bouvier, ,
, at . and following him Manfred Baum, ‘Freiheit und Verbindlichkeit in Kants
Moralphllosophle Jahrbuch flir Recht und Ethik  ( ), - ,at . and Georg Geismann,
‘Recht und Moral in der Philosophie Kants’, Jahrbuch flir Recht und Ethik  ( ), — ,at
" . In a similar vein, cf. also Wood, ‘The Final Form of Kant's Practical Philosophy’, ;
Pogge, ‘Is Kants Rechtslehre a “Comprehensive Liberalism™?’, ; Arthur Ripstein, ‘Authority and
Coercion’, Philosophy and Public A airs,  ( )W), = at ., as well as Ripstein, Force and
Freedom, . and Horn, Nichtideale Normativitt, "o
Cf. Julius Ebbinghaus, ‘Kant und das . Jahrhundert’, in Gesammelte Schriften, vol.
Interpretation und Kritik: Schriften zur Theoretischen Philosophie und zur P hilosophiegeschichte
-, ed. by Georg Geismann and Hariolf Oberer, Bonn: Bouvier, , - ,at ;
Pogge, ‘Is Kant’s Rechtslehre a “Comprehensive Liberalism”?’, ., Geismann, ‘Recht und
Moral’, . or Ripstein, Force and Freedom,
Cf. above, p. f. But also cf. J. P. Messina’s contribution to this volume (Chapter ), which
identi es two di erent ways of speaking of ‘external freedom’ under Kant.
Cf., for example, Flikschuh, ‘Justice without Virtue’, ., who defends a concept of Right as
public morality and, as such, as systematically distinct from the personal morality of Kant's ethics.
In a similar vein, cf. also Christoph Horn’s contribution to this volume (Chapter ). From my point
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hypothetically required, namely insofar as it is conducive to one’s own
interest in self-preservation. This is best illustrated by the example of the
nation of devils which Kant refers to in Towards Perpetual Peace and which
is, ironically, often cited by independence theorists in an attempt to defend
their position. The devils are exactly the kind of beings that possess the
qualities that are said to be necessary to be a suitable subject of rights and
legal obligations: they are rational in the sense that they can set and pursue
their own ends. However, they lack moral personality because they are not
transcendentally free and thus not autonomous. Such beings would
certainly be able to act in accordance with the prescripts of Right.
However, even if legality is achievable for a nation of devils, devils would
never have a concept of legal validity or legal obligation:

The problem of establishing a state, no matter how hard it may sound, is
soluble even for a nation of devils (if only they have understanding) and goes
like this: ‘Given a multitude of rational beings all of whom need universal
laws for their preservation but each of whom is inclined covertly to exempt
himself from them, so to order this multitude and establish their consti-
tution that, although in their private dispositions they strive against one
another, these yet so check one another that in their public conduct the
result is the same as if they had no such evil dispositions.’

Devils can indeed be subjected to an external coercive mechanism that —
despite egoistic self-interests — guarantees prudentially lawful behaviour.
However, this is at best a legal order in the technical sense. It does not
su ce for the moral concept of Right that Kant has in mind, in which
Right corresponds to a moral obligation. This is what Kant himself says
when he talks about the natural guarantee safeguarding perpetual peace.
For, according to Kant, the natural guarantee merely answers the following
question:

of view, Flikschuh and Horn are going in the right direction, but only halfway. This is the case
because the a priori notion of the general united will (governing public morality) does not — as
Flikschuh and Horn claim — replace the principle of autonomy as the basis of moral obligation, but
only transfers it to external relations. For more details, cf. Hirsch, Freiheit und Staatlichkeit bei Kant,

Cf., for example, Pogge, ‘Is Kant’s Rechtslehre a “Comprehensive Liberalism™?',

This refers to the devils that Kant has in mind in Towards Perpetual Peace, who only have technical-
practical reason, but not to the evil devil of the Religion, who elevates ‘resistance to the law [...] to
[the] incentive’ of his actions (RGV : ).

Ludwig, ‘Sympathy for the Devil(s)?,  also rightly points out that ‘Kantian devils, in this passage
at least, are mere rational and thoroughly sel sh beings. As devils, they cannot be assumed to have a
consciousness of the moral law. Kant explicitly attributes to them only “understanding”, not
“reason”, and not at all “pure practical reason”.’

ZeF
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[w]hat nature does for this purpose with reference to the end that the
human being’s own reason makes a duty for him, hence to the favouring of
his moral purpose, and how it a ords the guarantee that what man ought to
do in accordance with laws of freedom but does not do, it is assured he will
do, without prejudice to this freedom, even by a constraint of nature [...].
When | say of nature, it wills that this or that happen, this does not mean, it
lays upon us a duty to do it (for only practical reason, without coercion, can do
that) but rather that nature itself does it, whether we will it or not (fata
volentem ducunt, nolentem trahunt).

Legality within a nation of devils merely proves that the prudent devils will
opt for a legal order out of cleverly calculated self-interest. This is how ‘nature
comes to the aid of the general will grounded in reason [...] precisely
through those self-seeking inclinations’.  Devils, however, have no concept
of moral obligation because they are not persons. This lack of moral person-
ality not only puts an end to any form of categorical moral obligation (be it
ethical or legal), but also to the normative problem of justifying coercion.
A devil is not a person and therefore needs to be considered as a thing in
moral terms. To force him to do something, to injure him, or even to kill
him are simply normatively irrelevant acts. Or to put it di erently: any
independentist reading of Kant that seeks to justify the binding nature of
Right independently of Kant’s critical moral philosophy fails even to explain
why coercion is a normative problem in the rst place. It may be unwise for
a devil to coerce others unilaterally and without limits. However, this is
neither categorically forbidden nor in need of normative justi cation.

With Kant beyond Kant, or: Are Internal Perfect Duties
Externally Enforceable?

As we have seen, the permissibility of legal coercion is just the ipside of
the moral personality being conceptually restricted: if you try to hit me and

ZeF (my emphasis). TP @ .

This is also the conclusion by Ludwig, ‘Sympathy for the Devil(s)?,  : ‘For non-persons, rational or
not, as beings incapable of imputation, there are no moral restrictions at all on their behaviour
against others, persons and non-persons alike. As rational non-persons, they only have rules of
prudence, and any talk about rights and duties is pointless.’

With that in mind, the validity of Right remains entirely stipulative if, for example, Ripstein, Force
and Freedom,  claims that Right is grounded in the ‘simple but compelling normative idea that, as
a matter of right, each person is entitled to be his or her own master’. As Ripstein aims to justify
Right independently of Kant’s critical moral philosophy, he fails to answer why persons have this
special status and why it should — consequently — be normatively problematic to interfere with a
person’s ‘purposiveness — [her] capacity to choose the ends [she] will use [her] means to pursue’
(Ripstein, Force and Freedom, ). For Kant, however, purposiveness has no moral value if it is not
the purposiveness of a transcendentally free and autonomous subject.
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| violently push your arm away, |1 am not treating you merely as a means
since your wrongful action is not an expression of your moral personality
that | must respect. According to Kant, however, Right is restricted to
intersubjective relations among persons, ‘insofar as [...] actions [...] can
have (direct or indirect) in uence on each other’.  Consequently, coercive
power also nds a corresponding limitation and depends on the injury of
another person in this intersubjective relationship. Thus, Kant claims that
only external legal obligations (i.e. legal obligations towards others) are
coercively enforceable. But is this claim actually warranted?

If coercion is legitimate if and only if it does not amount to treating
others merely as a means, then this seems to endorse more coercive action
than Kant claims. For if coercive power ultimately results from the fact
that moral personality is conceptually limited in a way that renders all
coercive acts permissible that do not a ect the moral personality of the
coerced, then this also seems to hold true for the realm of perfect duties
against oneself: the legal internal duty of honeste vive and the internal
perfect duties presented in the Doctrine of Virtue. These duties do not
only re ect a conceptual restriction of our moral personality in a speci c-
ally legal sense, namely the ‘right of humanity in our own person’.  They,
too, are in principle externally enforceable insofar as they prohibit external
actions.  This holds for internal legal duties (not to prostitute oneself, not
to sell oneself into slavery, etc.) and the perfect duties against oneself in the
Doctrine of Virtue (prohibition of suicide, prohibition of harming oneself,
etc.). If legitimate coercion represents the ipside of our moral personal-
ity being conceptually restricted, and if internal perfect duties re ect such a
conceptual restriction, then these duties should also be enforceable.

Kant himself opposes a conceptual equation of perfect duties and
enforceable duties, as it has been implemented in contemporary natural
law philosophy. Rather, he sees a requirement to substantiate the authority

Cf.RL : .
Cf.RL : and TL : . In the lecture on Metaphysics of Morals Vigilantius, however, all
these duties belong to a uni ed category (cf. V-MS/Vigilantius, : .). Only in the Metaphysics

of Morals did Kant divide the perfect duties against oneself into inner duties of right (honeste vive)
and inner perfect duties of virtue. On this and on the question whether this division is consistent,
cf. Philipp-Alexander Hirsch, ‘Von Rechtsp ichten zu vollkommenen Tugendp ichten? Kants
ungeldstes Problem der P ichtensystematik’, in Beatrix Himmelmann, Camilla Serck-Hanssen
(eds.), The Court of Reason, Berlin: De Gruyter, , - ,at

Cf.RL :

External actions are in principle enforceable because they take place in space and time. Inner actions
(like setting an end), in contrast, take only place in time and thus cannot be externally enforced, cf.
RL @ .

On this, also cf. Hirsch, Freiheit und Staatlichkeit bei Kant,
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to coerce based on the concept of law. In the lecture on Metaphysics of
Morals Vigilantius, Kant complains that until his time it had been

[. . .] an unproved assumption of right, to consider the authority to coerce
as a legal axiom. [...] But since nobody can exercise a right to coerce, who
has not obtained a right thereto from a higher ground, which consists,
however, in one’s own freedom and its conformity with the freedom of
everyone according to universal law, it is clear that the authority to coerce
can only be derived from the idea of right itself.

If we take Kant at his word, any restriction of the authority to coerce
would depend on whether such a restriction can be derived from the idea
of Right that ‘the choice of one can be united with the choice of another in
accordance with a universal law of freedom’.  In the case of perfect duties
towards oneself, however, such a restriction seems questionable for
two reasons.

First, as shown above, Right and coercive power according to Kant both
follow from the fact that by virtue of being persons, our choice in external
actions is subject to moral laws. By designating certain acts as impermis-
sible, Right also describes morally permissible coercive acts, for those who
commit a legal wrong are not a ected in their moral personality by
opposing coercive acts. However, this line of reasoning applies quite
generally to perfect duties, be they external or internal: self-harming
actions that violate perfect duties against oneself are just as little an
expression of one’s own moral freedom in the external use of choice as
actions that harm others and violate external legal duties. In either case, the
moral personality is una ected by the opposing coercive actions. The ‘right
of humanity in one’s own person’, which is the basis of all perfect duties
against oneself, sets the morally permissible external use of choice apart
from the morally impermissible external use of choice. By recognizing
perfect duties against oneself, Kant thus identi es certain forms of behav-
iour or actions as not morally worthy of protection and thus as potentially
subject to coercion — regardless of whether someone else is harmed by
them or not.

Second, restricting legitimate coercion to the ful Iment of external
duties (and exempting perfect internal duties) would be self-contradictory.

V-MS/Vigilantius  : . Also cf. V-NR/Feyerabend : . Kant thus opposes a conceptual
equation of perfect duties and coercive duties, as it has been implemented in the contemporary
natural law philosophy, cf. for instance Georg Achenwall and Johann S. Pitter, Anfangsgriinde des
Naturrechts (Elementa luris Naturae) ( ), Frankfurt am Main: Ingel, , 8§

Cf.RL : . As Kant states in RL
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For if the right of humanity in our own person prohibits certain behaviour,
it cannot at the same time designate it as legally worthy of protection vis-a-
vis other persons. If it did, then this would mean that | would be allowed
to commit an act that is at the same time forbidden. This can be illustrated
by the example of the prohibition of suicide: if | prevent a suicidal person
from killing himself by coercion (e.g. by grabbing his arm), then he would
not have the right to resist my intervention. He would only have this right
if he could claim that he had been wronged by my intervention. However,
the suicidal person neither has a right nor any other moral entitlement to
Kill himself; otherwise we could not say that he has a perfect duty not to
commit suicide. It follows that my use of coercive force in this scenario is
not wrong. This follows trivially from the principle of contradiction to
which Kant refers in § C of the Introduction into the Doctrine of Right: a
legal wrong is committed by me only where the other person has a legal
right. Tertium non datur.

One can go even further in this respect: according to Kant's concept of
Right, | even have a right to prevent the other person from committing
suicide, since my choice is compatible with the choice of the suicidal
person according to a universal law of freedom. This is the case because
this very law of freedom prohibits suicide. However, it would be wrong to
justify my coercive power by saying that the suicidal person legally has an
obligation towards me to preserve his moral personality. He certainly does
not. Yet the suicidal person does have an obligation towards me to tolerate
the intervention. For my conduct is in complete harmony with the
Universal Principle of Right and is in this respect an expression of my
innate right to freedom. This seemingly odd conclusion becomes clear
by focusing on the debitum and distinguishing what is owed to whom: in
the case of perfect duties against oneself, there is no external legislation
because the obligor owes the ful Iment of the duty only to himself. Thus,
in the example previously outlined, the suicidal person owes the preserva-
tion of his life to himself, but not to me. Consequently, | have no moral
authority to oblige him to stay alive under the threat of coercion, that is, to
bind him by means of external legislation. Or to put it di erently: with
regard to the debitum ‘preservation of his life’, | have no moral standing
and therefore no entitlement to enforce this duty. However, since the
prohibition of suicide is a perfect duty, it simultaneously de nes the scope
of my innate right and thus also of the corresponding duty of neminem
laede. With regard to the latter debitum ‘respect for my innate right’, the

RL : . RL :
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Should Criminals Be Punished for Their Folly?
On the Ethical Foundations of Kant's Legal Philosophy

Kate Moran and Jens Timmermann

Introduction

It is commonly thought that the legislation germane to the rst part of the
Metaphysics of Morals, the Doctrine of Right, is purely external. The state
secures the rights of its citizens by coercive means, namely by reliable
mechanisms of restraint, deterrence, and restitution. These measures pre-
vent some crimes directly and provide strong disincentives to commit
others. Wrongdoing that still occurs must be adequately dealt with. Any
wrong must be righted. This is what distinguishes the juridical condition
from the state of nature. As the law of the land is coercive and external, the
state does not expect it to be obeyed out of respect for its normative
authority. It does not police an agent’s inner dispositions. It is content
with legality, since juridical duty need not be done from duty. The
requirement of morality is the hallmark of ethical obligation, which is the
subject of the second part of the book, the Doctrine of Virtue.

In what follows, we shall argue that this common account of juridical
obligation is incomplete. The state cannot, it is true, expect citizens to be
motivated by respect for either its own laws or the law that is the supreme
principle of morality in general (if only because it is impossible to ascertain
moral worth in individual cases). But the coercive measures of the penal
system require that agents have the motive of duty at their disposal.
Without the support of internal or ethical legislation, those who transgress
the law could not be held to account for their behaviour. Put slightly
paradoxically, without the support of ethical obligation no crime would
ever be committed. But not in a good way.

Our focus will lie on the role of the duty motive in Kant's theory of punishment. Another
consideration that connects the two spheres of moral legislation, the duty to exit the state of
nature or exeundum, will brie y be mentioned at the end of the chapter.
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Should Criminals Be Punished for Their Folly?

What Is Kantian Legislation?

In the general introduction to the Metaphysics of Morals, Kant tells us that
legislation, whether ethical or juridical, consists of both an objective and a
subjective element. It requires, rst, a law that objectively ‘represents an
action that is to be done as necessary’ and, secondly, an incentive that
subjectively ‘connects a determining ground for the faculty of choice [.. .]
with the representation of the law’ (RL : . - ). Contemporary
moral philosophy tends to neglect the second, subjective part. But it is
important to realize that legislation would be incomplete without a motiv-
ational element. An objectively valid law would not be a law for us — it
would lack authority — if there were no connection to our faculty of choice
or Willkiir. That law would remain ‘merely theoretical’ (RL : . ), that
is, the state would not be able to hold us to it because we would be unable
to act on it. So, how do juridical and ethical legislation di er?

As to the rst element, this is a highly contentious question. The
minutiae of the debate lie beyond the scope of this chapter, but it is worth
noting that at least some juridical laws will be positive laws not grounded
in a priori reasoning. Trivially, the categorical imperative does not decide
the question whether we should drive on the left side of the road or the
right. That is a matter of convention. However, once a state has settled the
question one way or the other, the law is binding for anyone driving a
vehicle on its territory. The Highway Code can be coercively enforced.
Other legal obligations can, perhaps, directly or indirectly be derived from
the principle of morals. But, again, the details need not concern us.

As to the second element, it is uncontroversial that there the perspec-
tives of law and ethics diverge sharply. This is how the issue is introduced
in the general introduction to the Metaphysics of Morals:

Legislation that makes an action a duty and also makes this duty the
incentive is ethical. But legislation that does not include the incentive of
duty in the law, and hence also [!] admits of an incentive other than the idea
of duty itself, is juridical. (RL : . -)

There is a designated ethical incentive (Triebfeder), variously called
‘respect’ (or ‘reverence’) for the moral law (Achtung), ‘moral interest’, or
‘moral feeling’. That much is clear from the Groundwork and the Critique
of Practical Reason. An action that coincides with what the moral law says
(an action that is, in that thin sense, right) has moral worth (it is morally
valuable or good) only if it proceeds from the appropriate inner attitude,
from the right maxim. From the viewpoint of ethics, motives other than
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respect are illegitimate. When the moral law speaks, we must obey it; we
must do what it says because we appreciate its unconditional authority.
Juridical legislation, however, is independent of any particular incentive as
long as there is an incentive that enables agents to do their duty. The details
of this will become clearer as we proceed. For now, let us note that while the
juridical sphere does not privilege the duty motive, it does not exclude that
motive either. In fact, there is a sense in which it is our ethical duty to obey
the laws of the state. Kant says that, though there are many ‘directly ethical
duties’, internal legislation makes ‘the remaining duties’ — that is to say,
juridical duties — ‘one and all indirectly ethical’ (RL : . — ). Note that
the conception of ethics now in play is not restricted to duties of virtue but
rather encompasses all categorical imperatives. It coincides with the discip-
line Kant normally calls ‘moral philosophy’.

Why is External or Coercive Legislation Needed?

In a juridical state, external legislation relies on coercive institutions.
It arises as human beings exit the state of nature. The state of nature,
Kant tells us, is a ‘a state devoid of justice’ (RL : . =), if notentirely
devoid of rights. It is possible to acquire property in that state, but any
such acquisition can only be ‘provisional as long as it does not yet have the
sanction of public law, since it is not determined by public (distributive)
justice and secured by an authority exercising this right’ (RL : . -).

Kant emphasizes the importance of provisional rights. They generate the
exeundum, that is, it is by virtue of these rights that we are forced to enter
the juridical state, which turns provisional right into actual or ‘conclusive’
right. Accordingly, the juridical state — commonly equated with the ‘state’
simpliciter — is characterized as ‘that relation of human beings among one
another that contains the conditions under which alone everyone is able to
enjoy [theilhaftig werden] his right [...]'(RL : . - .).

The notion of legislation does not as such include any particular incentive; this much is obvious,
since the two can come apart.

This is evident from the little word ‘also’ (auch) at RL : . (see Bernd Ludwig, ‘Die Einteilungen
der “Metaphysik der Sitten” im Allgemeinen und die der “Tugendlehre” im Besonderen’, in Andreas
Trampota, Oliver Sensen, and Jens Timmermann (eds.), Kant's ‘Tugendlehre: A Comprehensive
Commentary, Berlin: De Gruyter, , - ,at ).

Assuming that the state deserves its name and law’s demands are legitimate (that they do not, for
instance, violate human rights).

Kant uses his theory of space and time as pure intuitions to illustrate this point, : . - :justas
we can regard the objects of outer sense as spatial, we can regard the laws of juridical legislation as
external. But these are both abstractions. Overall, the objects of outer sense are temporal as well as
spatial; and the laws of juridical legislation are ethical as well as juridical.
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Should Criminals Be Punished for Their Folly?

Note, however, that the notion of a ‘provisional right’ is problematic.
On the one hand, Kant wants to break away from the Hobbesian paradigm.
There are, he tells us, actual, practically relevant rights in the state of nature.
On the other hand, these rights are not conclusive because they are not
secured by coercive means and thus, in a sense, not really rights at all. Only
rights that can be claimed are rights in the proper sense of the word. As such,
only conclusive rights are rights; and conclusive rights exist only in the
juridical state.

How Does the State Secure the Rights of Its Citizens?

Let us turn to the coercive measures put in place by state institutions to
secure the rights of individuals. Once again, the right to property can serve
as an example. The state must, among other measures, promulgate and
enforce laws to the e ect that those who steal other people’s property will
not only not be allowed to keep their spoils. Stolen goods must be
returned to the original owner. If restitution turns out to be impossible,
the owner deserves compensation. In addition, they will be punished, that
is, they will su er an ill that is proportional to the crime. These measures
are intended as a clear signal that it is in no one’s interest to break the law.
Crime will be severely discouraged.

To make external legislation work, Kant has to assume that human
beings take a natural and unavoidable interest in their own well-being.
As this interest is general — it aims at whatever gives us pleasure — it needs
to be made determinate. Initially, we do not have a very good sense of what
is in our interest. Prudential deliberation helps us discover what promises
satisfaction long-term. Though this is often di cult to achieve, the threat
of punishment makes this task a little easier by impressing upon us, as
citizens of the state, that breaking the law will not be to our advantage.

The only promising way out of this dilemma would seem to be this. Provisional rights are not
wholly ine ectual. For even though we cannot directly claim provisional right, they can be claimed
indirectly in that they necessitate our entering into a juridical state, which allows us to claim these
rights. That is why, in a roundabout way, they should count as actual rights after all. But some
problems remain even if this approach can be made to work. For instance, as law cannot be applied
retrospectively, any violations of (provisional) right that occurred in the state of nature will not be
corrected or punished.

This is often di cult to achieve, see RL : -

As, for example, in the famous case of the stolen horse seeRL @ . -

And indeed he does, see e.g. GMS : . -

It is still very rare that any prudentlal conSIderatlon can lay claim to conviction that approximates
certainty. The second ‘gallows case’ comes close, see KpV @ . -
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Elements of Kant’s Theory of Punishment

It is apparent from what has been said so far that Kant’s theory of
punishment is not purely ‘retributive’. As Sharon Byrd has argued, three
elements need to be distinguished with care. There is, rst of all, the
general threat contained in the law as promulgated by the state. The
purpose of this threat is deterrence. The second element is the execution
of this threat, namely the act of punishing an individual, which is legitim-
ate only if the law was in force (promulgated, publicized) at the time it was
broken. Retrospective legislation would fall foul of the rule of law. Thirdly,
every law has to specify a sentence, which for Kant must be informed by
the principle of retribution (ius talionis). Everyone who has broken the law
is thus meant to receive the same xed and fair punishment.

From the perspective of juridical legislation, the particular motivation of
citizens is not only irrelevant when they comply with the law; it is also
irrelevant when they — consciously, wilfully  — break it. The state does not
punish criminals because they acted on this or that morally objectionable
motive, for example out of hatred, jealousy, or greed. Criminals are
punished because they have broken the law, that is, because they have
committed a crime. And there was no good reason, no justi cation, to do
s0. As long as certain conditions of rational agency (such as conscious
deliberation or premeditation) are met, what matters is that unconditional
law was violated. From the point of view of the law, motivation — which
can never be ascertained with certainty — cannot make an action worse or
better, let alone excuse it.

Why Do Criminals Break the Law?

Still, punishment must be proportionate to the crime. The state is not
allowed to impose draconian sentences even if threatening such measures
would prevent transgressions more e ectively. Moreover, even the best
of states cannot ensure that all crimes are duly punished. Anyone inclined

Cf. B. Sharon Byrd, ‘Kant’s Theory of Punishment: Deterrence in Its Threat, Retribution in Its
Execution’, Law and Philosophy  ( ),

The condltlon that sanctions be, in various ways, Iegltlmate isa rstindication that there is some
reliance on ethics.

These quali cations are introduced to exclude the complications raised by negligent action.

There are, moreover, cases in which ius talionis is inapplicable; strict retribution would have a
greater deterrent e ect than the legitimate measure, but it would violate — as we might put it —
human rights. It is thus illegitimate to threaten torturers with torture to deter them from torturing
others. SeeRL : - .
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to break the law will be acutely aware of this. As a consequence, there is
only so much a state can legitimately do to discourage crime. Deterrence
can never be perfect — or else, no law would ever be broken, no right would
ever be infringed and, a fortiori, no citizen would ever be punished. The
crucial question, then, is this: what goes on in the mind of citizens when
they decide to commit a crime?

On Kant'’s view, human beings do not break the law because they want
to defy it; such a desire would be diabolical (see RGV : . ). Immoral
action in general, and illegal action in particular, are governed by the
principle of happiness (see KpV : ). Human beings break the law
because they expect to pro t from the illicit deed, the state’s best e orts
notwithstanding. And this is possible only if the prohibited course of
action appears to be in their interest. This impression may well be wrong.
But prudential calculation is notoriously complicated, in part because we
cannot predict the future with certainty. We can misjudge the situation,
for example because we do not expect to be found out or convicted, or
because punishment cannot be su ciently severe to make it the case that
crime is not worth our while. Also, some people may be more risk averse
than others, and so more likely to take chances with compliance.

What Makes Self-Interested Behaviour Punishable?

So, if crimes are committed out of self-interest, if the crime is taken to be
prudentially adequate at the time it is done, the state cannot, it would

In the light of this, Kant's ‘sales pitch’ (so to say) that the state will make provisional rights
conclusive may well be an exaggeration. Are they really ‘secured by an authority’ that exercises
public justice (RL : . -, quoted above). Is it really the case that ‘everyone is able to enjoy his
rights (RL : . — ., quoted above)?

This is actually implicit in Willaschek’s analysis of the realm of right as a descriptive system of
norms. It would not be descriptive if agents could fail to act on hypothetical imperatives whose
incentives are provided by the state. As he puts it, ‘the idea of a juridical “ought” would not be
applicable to a people under a perfect legal system, since they are forced to obey its laws anyway’
(Marcus Willaschek, ‘Which Imperatives for Right? On the Non-prescriptive Character of Juridical
Laws in Kant's Metaphysics of Morals’, in Mark Timmons (ed.), Kant’s Metaphysics of Morals:
Interpretative Essays, Oxford: Oxford University Press, , — ,at ). Butwe do not live in
such a system. And that is why juridical law is imperatival after all. A little later, Willaschek
concedes that juridical laws ‘are indeed prescriptive, but only when considered from an ethical
perspective’ (Willaschek, ‘Which Imperatives for Right?”, ). We contend that this perspective is
inevitable even from the point of view of the Doctrine of Right.

We cannot have a di erent set of sanctions for those willing to take risks, because (a) it is impossible
to know whether a person is willing to take such risks and (b) otherwise we would have di erent
laws for di erent agents. (NIB: this is di erent from the suggestion that the punishment itself be
tailored to the person’s circumstances, for example that a wealthier person should pay a heavier ne
than a poor person or that the threat should be two-pronged; see RL : - )
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seem, punish the criminal for that — even though the threat of punishment
appeals to the human desire to be happy. Consider the following
guotation from the Critique of Judgement. Kant is engaging in a thought
experiment. What would be the result if the human will could only be
determined by the expected agreeableness or disagreeableness of prospect-
ive options, which are commensurable and can be ranked on a single scale?

[TThis would be the agreeableness in the sensation of one’s condition, and
since in the end all the workings of our faculties are directed to what is
practical and must be united in it as their goal, one could not seek to
impose upon them any other estimation of things and their value than that
which consists in the grati cation that they promise. The manner in which
they achieve this does not, in the end, matter at all; and since the choice of
means alone can make a di erence in this, human beings could very well
accuse each other of folly or lack of understanding [Unverstand], but never
of baseness [Niedertrachtigkeit] or malice [Bosheit]: because all of them, each
seeing things his own way, hurry towards one goal, which for everyone
is grati cation. (KdU : . - )

We cannot punish criminals for their folly. In fact, in the second Critique Kant
himself indicates that imprudence and punishability are di erent in kind — so
di erent, in fact, that they are quite distinct even in the judgement of the agent
who is justly punished (KpV : - ). There must therefore be something
(broadly) immoral about crime for judicial punishment to be appropriate.
Roughly, criminals are punished because they have wilfully broken a law
promulgated and valid at the time it was broken.  The Kantian state does
not punish criminals because of any particular kind of moral deprivation, a
task that is left to the Deity (see TL : . ). And as with complying
with the law, the state does not pay attention to the particular motive of
the criminal as long as it is clear that he was responsible for the act, namely
that the decision to break the law was based on a free choice. But even
though the law does not concern itself with the speci ¢ motive of the
agent, there is an assumption that (i) the agent had no legitimate motive at
his disposal and (ii) that there was a legitimate motive to which he did have
access, a motive that would have been su cient to produce an action in
conformity with external legislation. The law thus takes account of the
agent’s mindset without paying attention to speci ¢ motivations, which
were one and all illicit. This idea is re ected in the following de nition:

See Jens Timmermann, Kant's Will at the Crossroads: An Essay on the Failings of Practical Rationality,
Oxford: Oxford University Press, , o=

Again, malice in the above quotation from KdU, :  means action on inclination in the face of
the voice of the moral law, not wilful de ance of the law because it is the law.
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An intentional transgression (i.e. one that is coupled with the consciousness
of its being a transgression) is called a crime (dolus). (RL : . =)

But this raises further questions about the conditions that need to be given
for an agent to be conscious of a prospective transgression in a way that
renders it punishable by right.

How Can an Act That Is Judged Prudentially Adequate
Be Punishable?

Consciousness of a transgression as such cannot merely consist in being
conscious of what one is doing, such as appropriating someone else’s
property. One must also be conscious of its wrongfulness. One must be
conscious that one ought — and therefore can — do otherwise.  This
quali cation is vital. Without this consciousness, it would be manifestly
inappropriate to hold criminals to the legal standards set by the state.
To abide by the law, it needs to be a live option. And for that we need
conscience, whose task it is to watch the legality of action in particular.
As a result, internal legislation is needed to back up external legislation.
After all, all juridical duties are indirectly ethical.

Only external compliance is required in the sphere of right; but at times
the motive of duty is the only motive that can secure external compliance.
The motive of duty is not required from a juridical point of view, which is
motivationally neutral — and thus does not preclude our acting on the duty
motive as such. So, it is contingently demanded that we act for the sake of
the law — not as such, but because it is the only way we can secure
conformity with law (or ‘legality’). That is why it is so important that
all duties are indirectly ethical.

In technical terms: a formal wrong is required (Marie Newhouse, ‘Two Types of Legal
Wrongdoing’, Legal Theory ( ), — ), though the material wrong done may well
determine the severity of the crime in terms of its punishability.
See Jens Timmermann, ‘Quod dubitas, ne feceris: Kant on using Conscience as a guide’, Studi
Kantiani  ( ), -
There is, perhaps, a trace of our view in Martin Annen’s discussion of the duty to honour contracts:
‘Die Ethik geht insofern iiber die Rechtsp icht hinaus, als sie die Einhaltung von Vertragen auch
dann fordert, wenn der duRBere Zwang wegféllt. [...] Erst die Kombination von Rechts- und
Tugendp icht kann gewéhrleisten, dal® die mit dem Vertrag eingegangene Verp ichtung, das
Versprechen einzuhalten, nicht vom Wohlwollen des Handelnden abhéngig ist' (Martin Annen,
Das Problem der Wahrhaftigkeit in der Philosophie der deutschen Aufklarung: Ein Beitrag zur Ethik
und zum Naturrecht des . Jahrhunderts, Wiirzburg: Konigshausen & Neumann, ,
RL : . — . |Ifso, juridical legislation cannot simply be equated with external Ieglslatlon
Rather, Iegislatlon that can also be external is juridical legislation (cf. Bernd Ludwig, ‘Einteilungen’,
and , where he argues that any duty of right is tied to an ethical duty and does, in fact, include
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[TThe system of the general doctrine of duties is now divided into that of
the doctrine of right (ius), which is capable of external laws, and that of the
doctrine of virtue (Ethica), which is not capable of it [...]. (TL

Note that this does not mean that the state can demand that we act in
accordance with duty out of duty on any particular occasion; rather, it
must assume that we face a meaningful choice, that we can refrain from
breaking the law even if we judge it to be in our interest. Agents do not
think they are justi ed overall as they violate the law (though they do
think they are prudentially justi ed, or at least likely to give it a good
shot). In some cases (in cases in which the criminal act is, despite the
state’s best e orts, judged to be in the interest of the agent) the motive of
duty is needed to make sure that obeying the law is more than just a
theoretical option for the agent — a theoretical option already dismissed on

it). The imposition of an ill as a legitimate sanction presupposes that an action that is to be
sanctioned is not just epistemically but also motivationally accessible.
Compare Allen Wood’s much starker attempt to separate law and ethics. Wood insists that juridical
legislation as such is exclusively external. He is right that ‘juridical duties are precisely those where
the incentive need not be duty — it may, for example be the threat of coercion connected to the law
by the legislative authority that promulgates it’; but this does not entail that ethical motivation
relates only to the moral worth of the action, or that ‘it would be super uous, and even
contradictory, to the very concept of the juridical, to include the rational incentive of duty as
part of its principle’ (Allen W. Wood, ‘The Final Form of Kant’s Practical Philosophy’, in Mark
Timmons (ed.), Kant's Metaphysics of Morals: Interpretative Essays, Oxford: Oxford University Press,
,at ). It may have to be included as one incentive among many, though it is not, as in
the ethlcal sphere the privileged moral motive. Or, to argue against another prominent advocate of
‘justice without virtue’, Katrin Flikschuh, it is indeed Kant’s view that — sometimes — ‘[w]hether or
not our rights claims are met [. . .] depends on others’ good will’ (Katrin Flikschuh, ‘Justice without
Virtue’, in Lara Denis (ed.), Kant's Metaphysics of Morals: A Critical Study, Cambridge: Cambridge
University Press, , — ,at —).These are cases in which external legislation fails; and if it
does, a well-functioning juridical state will mete out punishment. On Kant’s behalf, Flikschuh
rejects the distinction between acting justly and being just, since the former would call for a role of
autonomy and its motive, respect for the law, in the juridical sphere (Flikschuh, ‘Justice without
Virtue’, , ). But these are precisely the terms in which Kant distinguishes material and formal
wrong in the Feyerabend lecture notes: unrecht handeln is di erent from ungerecht sein, V-NR
Feyerabend - . In much the same vein, Kant distinguishes ‘being served honestly’
from ‘being served by an honest shopkeeper’ in Section | of the Groundwork (GMS : . - ).
We are assuming Marie Newhouse’s distinction between formal and material (see Newhouse, “Two
Types of Legal Wrongdoing’).
Cf.RL : . - :thereis no requirement that the idea of juridical duty, which is internal, be by
itself the determining ground of the action.
As evidenced by the fact that we can all recognize a distinction between civil disobedience and folly.
The person who practises civil disobedience thinks his action is justi ed, but is willing to be
punished (i.e. he is not prudentially irrational).
In the Doctrine of Virtue, Kant even argues that all duties — including external duties and thus
presumably duties of right? — are impossible without (ethical) duties to self. Cf. TL :
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prudential grounds. There is no free choice without the duty motive. The
duty motive is thus a background condition of moral responsibility.

Hegel’s Dog

Without the availability of the duty motive, Hegel’s criticism of
Feuerbach’s deterrence theory of punishment would pose a problem for
Kant’s view as well:

Feuerbach bases his theory of punishment on threat and thinks that if
anyone commits a crime despite the threat, punishment must follow
because the criminal was aware of it beforehand. But what about the
justi cation of the threat? A threat presupposes that a man is not free,
and its aim is to coerce him by the idea of an evil. But right and justice must
have their seat in freedom and the will, not in the lack of freedom on which
a threat turns. To base a justi cation of punishment on threat is to liken it
to the act of a man who lifts his stick to a dog. It is to treat a man like a dog
instead of with the freedom and respect due to him as a man. But a threat,
which after all may rouse a man to demonstrate his freedom in spite of it,
discards justice altogether. — Coercion by psychological factors can concern
only di erences of quantity and quality in crime, not the nature of crime
itself, and therefore any legal codes that may be products of the doctrine
that crime is due to such coercion lack their proper foundation. (G. W. F.
Hegel, Elements of the Philosophy of Right, § , rst published in )

This is a common concern. Readers and commentators are worried that
Kant cannot espouse a deterrence theory of punishment — not even if, to use
Sharon Byrd’s memorable phrase, deterrence in threat of punishment is
coupled with retribution in its execution — because this kind of external
manipulation would amount to treating human beings as mere means rather
than persons. But on the reading given above, Kant's theory of punishment

The widely held view that hypothetical imperatives are expressions of practical rationality that
agents can violate, or that there is a prescriptive principle called the Hypothetical Imperative, would
have disastrous consequences for Kant's theory of punishment. According to this view, it is reason
that can motivate us — and at times fails to motivate us — to do instrumentally rational acts. It would
then be possible for us to fail to do what is instrumentally adequate even if we are fully committed
to an end, we know the means necessary to bring it about, and the means is at our disposal. Note
that we do not punish people for being instrumentally irrational, that is, for the kind of irrationality
that consists in the failure to realize an end to which one is fully committed. Indeed, as has been
argued elsewhere, there is reason to believe that Kant did not allow for such cases of ‘true
irrationality’. Note that an additional threat would not help — on the contrary, it would threaten
to undermine Kant'’s entire system of deterrence. Providing a further incentive to do something to
which one is already fully committed does not guarantee that one will do it if such slips are possible.
Kant’s theory of punishment thus relies on the impossibility of ‘true’ irrationality in the prudential —
and generally in the instrumental — sphere.
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is dependent on the personality of those who think that breaking the law
might be in their interest. It is their autonomy — and the availability of the
duty motive that is tied up with it — that makes them a t object of a legal
punishment that is neither ‘natural’ nor unduly moralized.

Backups in Law and in Ethics

Our account of the conditions of juridical punishment has an interesting
implication for Kant’s moral philosophy as a whole. So far, we have argued
that, appearances notwithstanding, Kant needs to rely on the duty motive
in his legal theory. Respect needs to be available to motivate action in
accordance with the law when — on, one would hope, rare occasions in a
well-ordered state — agents judge that such action is not in their interest
and are therefore inclined to break the law. Without the availability of
moral interest, juridical punishment would be illegitimate.

Now, the idea that the motive of duty should serve as a backup has been
ascribed to Kant’s moral philosophy before — if to his ethics, rather than his
philosophy of law. Scholars like Richard Henson and Allen Wood main-
tain that we need to act from duty or respect for the moral law only when
inclination-based motivation fails to point in the right direction. For the
most part, action can thus be determined by benign inclination. They
reject motivational rigorism on Kant’s behalf.  On these views, which can
be seen as a response to broadly virtue ethical concerns, Kant’s ethics does
not include a requirement that obligatory action always be done for the
sake of duty. Rather, the moral motive — or an action that has moral
worth — is required only in cases of con ict. Even from the point of view of
ethics, there would then be nothing objectionable about acting on inclin-
ation as long as what one wants to do coincides with what one morally
ought to do. But doing away with Kant’s motivational rigorism in this
manner means legalizing the sphere of ethics, which, in Wood’s case, goes

The natural consequences of breaking the law are irrelevant from a legal point of view (cf. RL
: ) — presumably because natural punishment is unpredlctable and a bad deterrent and,
relatedly, because it boils down to prudence from the agent’s point of view. Desert plays no role in

the apportionment of natural punishment.

See Richard G. Henson, ‘What Kant Might Have Said: Moral Worth and the Overdetermination

of Dutiful Action’, The Philosophical Review  ( ), — and Wood, Kant’s Ethical Thought,

Cambridge: Cambrldge University Press, —

See Jens Timmermann, ‘Acting from Duty: Inclmatlon Reason and Moral Worth’, in Jens

Timmermann (ed.), Kant’s ‘Groundwork of the Metaphy5|cs of Morals A Critical Guide,

Cambridge: Cambridge University Press, B
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hand in hand with de-ethicizing the sphere of right. We would argue that
both tendencies should be resisted.

In the end, however, external legislation is an abstraction. The ethical
perspective is more fundamental and it is, importantly, inevitably the
perspective of the agent. From a rst-person point of view, all moral
decision-making is ethical, that is, the legal perspective exists only from a
third-person point of view. As an agent, it would be weird for me to say:
I care only about conforming with the law of the land; in one area of
practical normativity, there is no need for me to do my duty from duty.
I cannot say: | ought to do it, juridically, because the state forces me to do
it — if only the state’s forcing me to do it makes me want to do it, and what
I want cannot be regulated by oughts. | ought to obey the law whether
I want to do it — whether I judge it to be in my interest — or not. We are
experiencing juridical obligations as categorical imperatives, not as the
hypothetical imperatives the legislator employs to enforce them. And
that is possible only because they fall within the sphere of ethics. In fact,
our view can even accommodate Willaschek’s ‘paradox of juridical
imperatives’.  His worry is that ‘juridical laws cannot nd expression in
categorical imperatives, after all, because juridical laws do not require
obedience for their own sake’.  The answer is that even if from the point
of view of the state they do not, from the point of view of the agent they
do — which is why they are proper categorical imperatives after all.  The
paradox can be resolved in true Kantian fashion by distinguishing two
standpoints from which we can view juridical obligation.

Obijection: What about Kant’s ‘State of Devils™?

Our view faces one obvious objection. What, we may wonder, about
Kant’s dictum that establishing a state is a problem that can be solved
even for a people or nation of devils (ZeF : . — )? Surely, the state
must sustain the threat and execution of punishment? And devils, for the
lack of respect for the law, cannot do their duty from duty? So, how can it
be right to punish them?

Cf. Oliver Sensen, ‘Tugendlehre als Lehre von Zwecken (Einleitung zur Tugendlehre, 1-VI)’, in
Otfried HO e (ed.), Immanuel Kant: Metaphysische Anfangsgriinde der Tugendlehre, Berlin:
De Gruyter, , - ,at —.

See Willaschek, ‘Which Imperatives for Right?”, - .

Willaschek, ‘Which Imperatives for Right?’,

This way, we can save Jirgen Habermas' distinction of perspectives (cf. Willaschek, ‘Which
Imperatives for Right?, - ).

Respect for the law is tied to autonomy, so there can be no juridical duties without autonomy.
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It is clear from the historical context of this passage that Kant is
exaggerating. First of all, Kant is reacting — maybe overreacting — against
August Wilhelm Rehberg’s allegation of utopianism.  The state does not
rely on the divine nature of its citizens; on the contrary, even devils can live
together in a well-ordered state. Secondly, the devils he has in mind are not
endowed with a diabolical will in the sense de ned in the Religion (see,
again, RGV : . ). They do not violate the law for the sake of violating
the law. For a nation of truly diabolical devils, the task of establishing the
state would be insoluble. Rather, the devils envisaged in On Perpetual Peace
are a race of egotistical maximizers of self-interest.

So, rational, less than diabolical devils can make use of a state in a
Hobbesian fashion, because it is in their interest. However, they do not
have a state with the same kind of practical normativity as ours. There
would be no exeundum either. This is Kant’s advice:

Given a multitude of rational beings all of whom need universal laws for
their preservation, whilst each of whom is inclined covertly to exempt
himself from them, so to order this multitude and establish their consti-
tution that, even though in their private dispositions they strive against one
another, these yet so check one another that in their public conduct the
result is the same as if they had no such evil dispositions. (ZeF

- )

Would those devils that violate the laws of the land be punishable? Yes and
no. They would not be punishable if by that expression we mean the
in iction of just punishment. Making good on the threat of punishment
would not be deserved. But any pain in icted on such creatures does not
count as undeserved either. It might thus still be in the interest of devil
citizens to live in a state that is, by and large, to everyone’s advantage.

Human beings are importantly di erent from this breed of devils in that
in their case acts of punishment are morally, not just instrumentally,
justi ed.

Conclusion

So, the sphere of right and the sphere of ethics are less distinct than one
might think. The former relies on the latter via the notion of legal
obligation as indirectly ethical. The state cannot tell us: You have to do
your (juridical) duty from duty. But the state can tell us: You have to do

August Wilhelm Rehberg, ‘Uber das VerhéltniR der Theorie zur Praxis’, Berlinische Monatsschrift
¢ ) - .t
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your (juridical) duty, period. It just happens to be the case that when
committing a crime seems means—ends rational, the motive of duty —
moral interest or respect for the law — is the only incentive available. And
we cannot act without an incentive. If we then refrain from breaking the
law, we do so from duty; if we do not, we should and could have decided
not to break the law from duty. That is why, when we commit a crime, we
deserve to be punished.

Let us note in conclusion that there are other ways in which the sphere
of right rests on internal legislation. Most prominently, the exeundum does
not depend on external legislation since it is only by virtue of our leaving
the state of nature that external legislation arises in the rst place.
As Onora O’Neill puts it, ‘this duty to leave the state of nature and to
enter a civil society is necessarily unenforceable, since it is a duty to establish
the possibility of enforcement’.  So, our conclusion should not come as a
surprise.

Onora O’Neill, Enactable and Enforceable: Kant’s Criteria for Right and Virtue. Kant-Studien

), — ,at . What about the principle of honeste vive, namely the command not to let
oneself be treated as a thing by other people, which made its way into the Doctrine of Right quite
late in the day, cf. Ludwig, ‘Einteilungen’, ? Is this merely a matter of external behaviour (qua
duty of right), or is there a remnant of reliance on ethical motivation? Also TL : .
What are we to make of equity and necessity in the light of this theory? Should the plank be
punishable? If not, how is the plank di erent from the standard case (in which deterrence
equally fails)?
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Morality, Legality, and Luck
Ralf M. Bader

Introduction

Kant is often read as being committed to the idea that morality is within
our control, which leads him to develop an ethical theory in which there is
no room for moral luck. Luck is supposedly excluded by focusing on the
maxims of our actions rather than on their consequences. Whereas conse-
quences are subject to luck and depend on factors that are beyond our
control, our maxims are considered to be entirely up to us. Kant’s political
and legal philosophy, by contrast, is taken to be concerned with external
actions, in particular with their e ects on the freedom of others, and thus
seems to be far from immune to luck.

From this perspective a signi cant chasm opens up between ethics and
right. The former seems to be an internal domain that is immune to luck
due to focusing on the agent’s maxims. The latter seems to be an external
domain that is susceptible to luck due to focusing on consequences.
If ethics and right were to di er in this way, then it would be hard to

Thanks to Christopher Benzenberg, Luke Davies and audiences at Gottingen, Fribourg and Bern as

well as the editors of this volume. Special thanks to Marie Newhouse for her helpful comments at the

‘Law and Morality in Kant’ conference. Translations of Kant’s works are my own.
For the locus classicus cf. Bernard Williams, ‘Moral Luck’, Proceedings of the Aristotelian Society,
supplementary volume ( ), — and Thomas Nagel, ‘Moral Luck’, Proceedings of the
Aristotelian Society, supplementary volume  ( ), — . Nagel helpfully distinguishes moral
luck into di erent types, three of which are relevant to our dlscussmn (') resultant luck concerns the
consequences of one’s actions, ( ) circumstantial luck concerns the circumstances in which one acts,
and () constitutive luck concerns the agent’s constitution, such as his desires, abilities,
and dispositions.
A striking statement of this view has been put forward by David Heyd: ‘While the agreement of the
action with the law is always contingent upon external circumstances, the agreement of the incentive
to obey the law with the action is independent of any such contingent factors, since the action is
“internal”. Kant’s strategy for securing the necessity and hence the absolute supremacy of the moral
is by restricting “the ground determining the will of the agent” to a pure inner sphere of the person,
hermetically isolated from any contaminating occurrences in the world. This leaves the moral realm
completely immune to chance or luck.” David Heyd, ‘Moral and Legal Luck: Kant's Reconciliation
with Practical Contingency’, Jahrbuch fiir Recht und Ethik  ( ), - ,at
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see how right could be derived from ethics and how both of them could be
integrated into a uni ed theory based on a single supreme principle.
Moreover, it would be di cult to motivate such an asymmetric treat-
ment of luck in these two domains, since the considerations that make
susceptibility to luck problematic at the level of morality would seem to
carry over to the level of legality. After all, it is rather strange to claim that
moral luck needs to be rejected on the grounds that it is objectionable if
an agent can be blamed for things that are outside his control, yet at the
same time claim that legal luck is unobjectionable even though it implies
that an agent can be coerced or punished for things that are not up
to him.

This chapter argues that the role of luck in Kant’s practical philoso-
phy needs to be reconceived and that considerations of luck do not
stand in the way of a uni cation of ethics and right. Section . argues
that morality and legality do not di er in terms of resultant luck.
Legality, like morality, is based on maxims, so that neither is susceptible
to resultant luck. Otherwise, it would neither be possible to account for
the way in which the good will ensures non-accidental rightness
(Section . . ), nor for the way in which legality can be ensured by
means of legal sanctions (Section . . ). Though imputation is subject
to resultant luck, this applies equally to juridical and ethical imputation
(Section . . ). Section . argues that the moral worth of our actions is
susceptible to constitutive and circumstantial luck (Section . . ) and
that a state that e ectively enforces justice excludes morally worthy
behaviour (Section . . ). By demonstrating that there is no duty to
act out of duty, it shows that this does not generate a con ict between
ethics and right (Section . . ). Finally, by establishing that a bad will
can act out of duty, it shows that the moral worth of actions, unlike the
moral worth of the agent, is merely derivative and does not add any-
thing to the value of the world, so that this type of moral luck is
innocuous (Section . . ).

Maxims, Consequences, and Luck

The contrast between morality and legality is not a distinction between
internal maxims and external actions. What is at issue in both cases is
actions, where these are individuated and evaluated in terms of their
maxims. The universal principle of right, like the categorical imperative,
is concerned with maxims. It states that actions are right only if their
maxims are such that ‘the freedom of choice of each can coexist with
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everyone’s freedom according to a universal law’ (RL : ). The legality
of an action is entirely a function of its maxim, not of its consequences.
Accordingly, no gap opens up between the maxim and the legality of the
action. Legality, like morality, is thus immune to resultant luck.

The di erence between an action that is moral and a corresponding
action that is merely legal lies, not in the form of their maxims (since they
are both universalizable), but in the incentive that is motivating the agent
to perform the action in question. Legality, in particular, is less demanding
than morality since it abstracts from incentives and only requires univer-
salizability of the maxim. The morality of an action, by contrast, requires
the action to have respect for the law as its incentive.

Non-accidental Rightness

The fact that legality is based on maxims rather than consequences and
thus not susceptible to resultant luck makes it possible for a good will to
ensure non-accidental rightness. Having a good will, which consists in
adopting a fundamental maxim that subordinates self-love to duty, ensures
that only universalizable maxims will be adopted and that impermissible
maxims put forward by instrumental reasoning will be rejected, since the
adoption of the maxims on which one acts proceeds on the basis of one’s
fundamental maxim (cf. RGV : ). The actions of an agent who has a
good will are thereby guaranteed to be right, namely to accord with duty.

Newhouse has objected that this claim ignores the st part of the universal principle of right, which
is not concerned with maxims. On her two-standard interpretation, only formal wrongs are
understood in terms of maxims, whereas material wrongs are understood in terms of physical
incompatibilities. Cf. Marie Newhouse, “Two Types of Legal Wrongdoing’, Legal Theory
( ), — . If her interpretation were correct, then the account given here would be restricted
to formal wrongs. Luck could then come in at the level of material wrongs, most notably in the case
of mere faults (cf. RL : ), thereby threatening the uni cation of right and ethics. Fully addressing
this challenge would require an account of the normative importance of imperfect epistemic access to
the facts, which includes both false information and limited information. The arguments of Sections
and . . will show that if a two-standard mterpretatlon were correct, then (i) a good will
would not be able to ensure non-accidental rightness, since it cannot rule out physical
incompatibilities, and (ii) compliance with the requirements of right could not be coerced via
sanctions, since epistemic problems, unlike compliance problems, cannot be resolved by providing
incentives, which renders the state unable to provide assurance by guaranteeing that rights are
respected. Moreover, conceiving of material wrongs as transgressions of duties is in tension with
restricting the universal law of right to formal wrongs (cf. ibid. - ).
Non-accidental rightness is explained at the level of the Gesinnung (%2 fundamental maxim), that is,
in terms of a good will, not at the level of the maxim, nor the incentive. What is at issue is whether
the agent would still have done the right thing, that is, whether he would still have acted according to
duty, even if his inclinations or the circumstances had been di erent (not whether he would have
performed the very same action, nor whether that action would still have been right, but whether he
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The legality of the actions of a person with a bad will, by contrast, is a
matter of constitutive and circumstantial luck. Conformity with duty is
then accidental. This is not to be understood in terms of one and the same
action being legal or illegal depending on luck, but rather in terms of a bad
person performing a legal action or an illegal action depending on luck.

Whether a person with a bad will acts in conformity with duty or not
depends on circumstances beyond his control. This is because free choice
applies in the rst place to the agent’s Gesinnung. One freely chooses one’s
fundamental maxim. Non-fundamental maxims are then adopted on the
basis of this Gesinnung. Non-fundamental maxims cannot be arbitrarily
made up and are not selected at will but are a function of the agent’s
fundamental maxim and the context in which the agent nds himself.
This allows luck to come in at the level of the adoption of non-
fundamental maxims.

When holding the bad will xed but varying the context, one can end
up with permissible as well as impermissible actions. Two people who do
not di er in terms of having a bad will can nevertheless di er insofar as the
actions of the one are permissible while those of the other are impermis-
sible. This di erence is not due to those agents having made di erent
choices at the level of their fundamental maxims, given that both of them
have a bad will, but due to factors that can be a matter of luck, such as the
circumstances in which the agents nd themselves, which can in part
determine the non-fundamental maxims that instrumental reasoning will
put forward and that will be adopted in accordance with their fundamental
maxim independently of their permissibility.

would have performed an action that was right). Acting according to duty has to be non-accidental,
which is guaranteed by the good will. The fact that someone acts out of duty, by contrast, does not
guarantee rightness, since someone who has a bad will can act out of duty, yet does so only
accidentally (cf. Section . . ). While moral worth excludes luck, since moral worth presupposes a
good Gesinnung, it is the moral worth of the agent and not the moral worth of the action that is
responsible for excluding luck. In short, neither motivation nor maxim but Gesinnung ensures non-
accidentality.

Kant cautioned against having a self-congratulatory assessment of oneself on the basis of one’s
compliance with the requirements of morality, pointing out that such behaviour may well be the
result of circumstantial and constitutive luck, most notably luck relating to temperament, abilities,
and circumstances of time and place, rather than the result of a good will, ¢f. : - and RGV

Cf. Ralf M. Bader, ‘Kant on Freedom and Practical Irrationality’, in Dai Heide and Evan Ti any
(eds.), The Idea of Freedom: New Essays on the Kantian Theory of Freedom, Oxford: Oxford University
Press, , - .

Though it is a matter of luck whether an agent with a bad will acts permissibly, it is up to the agent
whether to adopt a bad will and thereby open himself up to this type of moral luck. Indeed, one has
to adopt a good will precisely in order to avoid opening oneself up to luck. One is not allowed to
leave it up to luck whether one complies with duty but has to exercise one’s freedom in a way that
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The non-accidental rightness that results from a good will goes hand in
hand with the accidental rightness that results from a bad will. Moral luck
in the form of accidental rightness in the case of a bad will is a corollary of
the absence of moral luck due to the non-accidental rightness in the case of
a good will. This means that a form of moral luck is at the centre of Kant’s
ethical theory.

Coercing Legality

The fact that legality is based on maxims is required to make it possible to
enforce legality coercively. Legality can be ensured by external coercion.
This is particularly clear in the case of juridical duties, where it is not only
possible but also permissible to use coercion to ensure compliance with the
law. When the state reliably threatens su ciently severe punishment, the
incentive for complying with juridical laws will be su ciently strong to
outweigh other incentives of self-love. Morality, by contrast, cannot be
coerced. This di erence arises because legality is compatible with acting on
a heteronomous principle and allows for sensible incentives that can be
provided by coercion, whereas morality presupposes acting on an
autonomous principle and has to be based on the incentive of respect.
Coercion can a ect the agent’s choice of maxim. By suitably changing
the incentive structure that the agent is facing, one can determine which
action will be prudentially optimal and will be supported by instrumental
reasoning. This enables legal sanctions to ensure legality. The threat of
su cient punishment makes it the case that duty and self-interest align.
In particular, it ensures that the omission of illegal actions will be pruden-
tially rational. An agent who acts on the basis of self-love will perform the
very same action that a person motivated by duty would choose. Such
agents perform the same action but are motivated by di erent incentives.
In this way coercion can ensure compliance with the law: no matter
whether one has a good will or a bad will, one will act in conformity with

renders one immune to luck and ensures that one’s actions are non-accidentally right. This type of
moral luck, accordingly, is avoidable and hence does not contradict the idea that what ultimately
matters, namely having a good will, is within everyone’s reach.

Coercion is here understood in terms of the threat of sanctions, not in terms of the actual use of
force, and hence does not circumvent choice/agency but a ects the prudential evaluation of options.
Put di erently, it is to be understood in terms of vis compulsiva rather than vis absoluta. (For a
discussion of the latter, cf. Philipp-Alexander Hirsch’s contribution to this volume (Chapter ).)
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the law. One is thus guaranteed to act according to duty even if one might
not do so out of duty.

One can only coerce actions but not consequences. One can coerce
someone to act one way rather than another way, in particular to act in a
way that conforms to the laws rather than in a way that contravenes
them. However, coercion cannot ensure consequences, since there is a
gap between actions and consequences where luck can intervene. Which
consequences follow from coerced actions is a matter of luck just as much
as which consequences follow from non-coerced actions. Since legality can
be coerced and since coercion can only ensure that someone acts in a
certain way, not that they bring about certain e ects (given that there is a
luck-susceptible gap between action and e ect), legality only consists in
the agent acting in conformity with the law, not in terms of the agent
bringing about certain e ects. Legality is thus a matter not of consequences
but of actions and is hence immune to resultant luck. Accordingly, there is
no di erence between morality and legality with regard to resultant luck.

Imputation

Though consequences do not a ect the legality of an action, they are
nevertheless important for juridical imputation. Since actual, as opposed to
intended or expected, consequences are imputed there is room for result-
ant luck. Luck can a ect which consequences result from an action and
can accordingly a ect which e ects can be imputed to an agent. While the
details of Kant’s theory of imputation are intricate and interesting, two
points are important for the topic at hand.

The claim that coercion ensures that someone lacking a good will performs the same action as
someone with a good will concerns the performance of obligatory actions as well as the omission of
impermissible actions. It does not extend to the choice of permissible actions, which depend on the
agent’s desires, abilities, and circumstances and in terms of which there can be variation amongst
agents having a good will.

Only legality but not illegality can be coerced. By means of coercion one can e ect an alignment of
prudence and duty, thereby ensuring legality. Since one cannot exclude the possibility of respect for
the law overriding prudence, one cannot coerce illegality.

Since one can impute not only consequences but also actions, juridical imputation can also
encompass the intended or expected consequences of actions even when these did not in
fact eventuate.

For a helpful discussion of imputation see Joachim Hruschka, Kant und der Rechtsstaat und andere
Essays zu Kants Rechtslehre und Ethik, Freiburg: Karl Alber, , ch. . For recent discussions of the
way in which Kant's account of imputation makes room for moral luck see Samuel Kahn, ‘Kant’s
Philosophy of Moral Luck’, Sophia  ( ), — and Robert J. Hartman, ‘Kant Does Not
Deny Resultant Moral Luck’, Midwest Studies in Philosophy  ( ), - .
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First, imputation is not restricted to juridical imputation but also encom-
passes ethical imputation (cf. V-Mo/Collins, : ). Both domains allow
for imputation of consequences that is susceptible to resultant luck. In the
same way that there can be resultant luck in the case of juridical imputation,
there can likewise be resultant luck in the case of ethical imputation. This
implies that there are no di erences between ethics and right as regards the
possibility of resultant luck at the level of imputation.

Second, although there is room for resultant luck, it is possible for the
agent to avoid the imputation of bad consequences. Since it is only in the
case of impermissible actions that bad consequences can be imputed to the
agent (cf. RL : ), itis possible for the agent to render himself immune
to bad luck, given that it is always possible for the agent to act permissibly.
The agent can avoid being in a situation in which something that is not
under his control can have a negative e ect on what can be imputed to
him. More generally, if luck comes in, then it is because the agent has
acted in such a way as to make himself susceptible to luck. Since no
imputation takes place either in the case of obligatory actions or in the case
of merely permissible actions, it is completely within the agent’s control
whether to make room for luck or not.

Moral Worth and Luck

There is no room for moral luck at the level of the good will. Since the
good will is unconditionally good, it is good independently of which
e ects it brings about. This implies that its goodness is immune to
resultant luck. Moreover, the choice whether to have a good will by giving
priority to duty over self-love, or a bad will by adopting the inverted
priority ordering, is a transcendentally free choice that is not in any way
determined or in uenced by empirical factors.  This choice is, accord-
ingly, immune to constitutive and circumstantial luck. The agent’s
Gesinnung, which makes up his worth, is entirely up to that agent.

Accidental Moral Worth

Whereas the moral worth of the agent is immune to luck, the moral worth
of actions is susceptible to luck, even when one has a good will. Someone

Free choice is independent of the empirical not only in terms of not being determined by empirical
facts. It is also independent of empirical content. A transcendentally free choice is not about the
empirical circumstances, insofar as the choice between a good and a bad Gesinnung is not a choice
between empirically characterized options.

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2



who has a good will is guaranteed to act according to duty. Such a person,
however, is not guaranteed to act out of duty. Whether someone with a
good will acts out of duty is a matter of luck. Having a good will, though
necessary, is not su cient for our actions to have moral worth. Non-
accidental legality goes together with accidental morality. The moral worth
of our actions is susceptible to circumstantial and constitutive luck. Instead
of morality being immune to luck and legality being susceptible to luck,
the opposite is true.

A good will guarantees legality by only adopting universalizable maxims.
Morality, however, cannot be guaranteed in this way, since morality,
unlike legality, is not determined solely by maxims. Maxims by themselves
do not su ce for morality. Something more is needed in order for the
action to have moral worth, namely an ethical incentive in the form of
respect for the law that is incorporated into the maxim. One needs to act
on a universalizable maxim out of respect for the law in order for the action
to have moral worth.

Whether this ethical incentive is available for incorporation in a given
situation, however, is a matter of luck. This is because one can act out of
respect for the law only when the maxim put forward by instrumental
reasoning is impermissible. Moral rules are practical rules of exception.
Morality only comes in when rejecting or limiting impermissible maxims
put forward by instrumental reasoning. As long as instrumental reasoning
puts forward permissible maxims, morality does not even come in.
Accordingly, one can act out of duty only in case of a con ict between
morality and prudence, given that only then is there a practical rule of
exception that can incorporate respect for the law as an ethical incentive.

When acting permissibly and even when acting in a way that is obliga-
tory, it is not the case that there is one practical rule into which one can
either incorporate the incentive of duty or the incentive of self-love.
Although duty and self-love can enjoin the same action, practical rules of
exception have a di erent logical form from their corresponding practical
rules of commission and omission. For instance, whereas prudence would

The incentive is not part of the maxim but is that which makes a practical rule the maxim of the
agent. One adopts a practical rule and makes it one’s maxim, namely the principle of one’s action,
by joining it with an incentive. The incentive is what motivates one to act on that maxim and thus
cannot itself be part of the maxim. Since the motivating reason for the action is not contained in the
maxim, the maxim by itself does not tell us whether the agent does the right thing for the right
reason but only whether he does the right thing.

Cf. Ralf M. Bader, ‘Kant and the Categories of Freedom’, British Journal for the History of Philosophy

¢ ) - a -
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found at the level of maxims: one can have concurrent inclinations but not
concurrent maxims.

Justice Excludes Virtue

Performing an action that has moral worth is only possible when instru-
mental reasoning puts forward a non-universalizable maxim that can then
be rejected by pure practical reason. Whether instrumental reasoning does
put forward such a maxim depends on the context in which the agent nds
himself. This means that external circumstances can render virtuous
behaviour impossible, that is, they can render it impossible to act out of
duty. Interestingly, the mechanism by means of which the state can coerce
legality is such as to exclude virtuous behaviour. The state precludes
morality when it successfully coerces legality by using coercion to ensure
that self-interest and duty align.

If the threatened punishment in case of violations of the law is both
su ciently strong and su ciently assured, then instrumental reasoning
will only put forward permissible maxims. Violating the laws will then
never be in the agent’s own interest. No con ict will arise between the
maxims suggested by self-love and the demands of pure practical reason.
A con ict, however, is necessary for acting in a way that has moral worth,
since this requires rejecting or limiting impermissible maxims. When all
maxims that are put forward by instrumental reasoning are permissible,
then no exceptions need to be made, such that the possibility of acting out
of duty does not even arise. When acting contrary to duty is not an option
for prudence, then it is not possible to act against prudence and choose
something over it. The agent’s actions, accordingly, will always be in
conformity with duty but will lack moral worth due to being motivated
by self-love rather than by the motive of duty.

A state guaranteeing complete assurance through su ciently severe and
likely punishment will, accordingly, preclude morality with respect to all

Accordingly, Schiller’s famous objection is misguided (cf. Friedrich Schiller, Samtliche Werke, vol. ,
Munich: Carl Hanser Verlag, ,at - ). It mistakenly assumes that moral worth requires
opposed inclinations, when all that is required for moral worth is a con ict at the level of maxims.
(Additionally, it assumes that moral worth is something that we are supposed to bring about,
whereas it is nothing but a form of signatory value, cf. Sections . . and . . .) The required
con ict is to be understood in a weak sense such that the prudential maxim can permit an action
contrary to duty without requiring such an action. This means that one can act out of duty in cases
involving disjunctive maxims where prudence is indi erent between two actions, one of which is
impermissible — in particular, one can refrain from performing the impermissible action, despite the
fact that the prudential maxim does not require the performance of an impermissible action.
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juridical duties. There is thus an important sense in which justice excludes
virtuous behaviour. The e ective enforcement of rights that is constitutive
of justice excludes the manifestation of virtue by ruling out actions that
have moral worth. Since juridical duties are a subset of duties, there is still
room for the manifestation of virtue in a just state, namely with respect to
non-enforceable duties (most notably imperfect duties, such as the duty of
bene cence, but also perfect duties to oneself), yet compliance with
juridical laws will in all cases lack moral worth.

The claim that justice excludes virtuous behaviour holds not only for
worldly justice but also for divine justice, which establishes a necessary
connection between virtue and happiness. If one were to know that God
exists, then one would never be able to act out of duty (cf. KpV

.= ). Since actions contrary to the law would be punished, all
maxims proposed by instrumental reasoning would then accord with duty.
The problem here is not that the inclination to avoid divine punishment is
too strong for morality to outweigh it, but rather that morality never
comes in when prudence is guaranteed to result in legality. Divine punish-
ment (and reward) would make conformity with duty the only instrumen-
tally rational course of action. Morality would then not have to limit
instrumental reasoning. All limitations would already be internalized at
the level of prudence. Pure practical reason would play no role in shaping
the agent’s maxims, given that no proposals put forward by prudence
would have to be rejected or limited. This would preclude pure practical
reason from ever striking down self-conceit and requiring one to make
exceptions to prudential reasoning. Respect for the law would never be
operative as an incentive.

Though virtue would not manifest itself and actions would not have
moral worth, this does not imply that one cannot have a good will in such
a situation. The fact that a person’s actions lack moral worth does not
mean that the person does not have a good will and that the person’s will
lacks moral worth. The good will can be latent and need not manifest itself
in action in order to have its worth. The unconditional goodness of the

More generally, acting out of duty is impossible whenever one has a doxastic attitude that enters
into instrumental reasoning and that asserts the existence of God. Accordingly, the postulate of pure
practical reason not only has to fall short of theoretical knowledge but must not enter into
instrumental reasoning, if it is not to exclude the possibility of morally worthy actions.

At KpV : Kant suggests from the perspective of a developmental account that involves
strengthening the will in con ict cases that there may be problems in acquiring a good will in
this case. This suggestion, however, would seem to be an empirical story that is di cult to
accommodate at the level of transcendental choice.
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good will is not only independent of the consequences that one brings
about but also independent of whether it manifests itself.

An agent in such a situation could either have a good or a bad
Gesinnung. This, however, would not lead to any di erences at the level
of the choice of non-fundamental maxims. The agent would act in the
same way independently of whether he had a good will or a bad will, given
that instrumental reasoning only puts forward permissible maxims. The
distinctive e ects of a good will, namely that such an agent would omit
impermissible actions and perform obligatory actions out of duty, would
then not be found in the actual world but would be entirely counter-
factual. Since one would be guaranteed to do one’s duty independently of
whether one had a good will or not, the good will would become dispens-
able as far as doing one’s duty is concerned.

Correspondingly, excepting the choice of the fundamental maxim, such
an agent would not be able to rise to the level of positive freedom. Indeed,
in a sense even negative freedom would drop out, which is why Kant says
that actions would become mechanical (cf. KpV : ). This is because
the issue of acting contrary to inclinations would never arise, such that the
agent would never have alternatives amongst which Willkiir could choose.

Duty and Moral Worth

The enforcement of rights by a just state precludes prudence from coming
into con ict with morality. It thereby makes it impossible for someone to
act out of duty and perform morally worthy actions when ful Iling
juridical duties. In a state that e ectively enforces justice, no one will
perform a juridical duty out of duty. Justice in this way excludes
virtuous behaviour.

This might seem to generate a deep-seated con ict between ethics and
right. Ethics seems to require virtuous behaviour, yet justice rules out such
behaviour. If we are required, from the point of view of ethics, to engage in
virtuous behaviour and perform actions having moral worth (as opposed to
merely acting in accordance with duty), then ethics and right are in
con ict. In that case, ethics requires that we act out of duty, yet right
requires the establishment of a rightful condition in which ful Iling our
juridical duties out of duty is not possible, given that the state makes it

If this were not possible, then prudence would be self-undermining since acting on the basis of
inclinations would then undermine the condition, namely having a good will, that has to be
satis ed in order to avoid divine punishment and receive divine rewards.
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prudentially irrational to act contrary to these duties. Ethics then requires
something that cannot be realized in a rightful condition.

This apparent con ict between ethics and right can be avoided, since
there is no duty to act out of duty. It cannot be the case that acting out of
duty is what one’s duty consists in, that is, that one fails to do one’s duty
unless one acts out of duty. First, respect for the law motivates one to do
what duty requires, so that what one’s duty consists in has to be speci ed
independently of the incentive that motivates one to act in this way.
Second, if one’s duty were to consist in acting out of duty, then this would
imply that one would act contrary to duty if one were to act merely
according to duty, which would be incompatible with the existence of
both imperfect duties and actions that accord with duty without being
performed out of duty.

Nor can there be a separate duty to act out of duty. First, if it were a
perfect duty to act out of duty, then merely acting according to duty would
be impossible, so that there would again be no permissible behaviour not
motivated by duty, since one would be violating the second-order duty
whenever one would be acting according to but not out of the rst-order
duty. Second, the very idea of it being a duty to act out of duty would seem
to be confused, since it presupposes that the incorporation of incentives is
itself an action that is based on maxims that are subject to the categorical
imperative. This is misguided since incentives are incorporated on the basis
of the Gesinnung, which has a di erent status from ordinary maxims.

There is no need to act out of duty, except when doing so is necessary
for acting according to duty. Only when morality and prudence con ict,
such that one has to set prudence aside and act on the basis of respect for

The idea of a duty to act out of duty might also seem objectionable due to generating an in nite
regress of actions, so that agency would never get o the ground. Or, as is sometimes suggested, that
there would be an in nite regress of duties (cf. Michael Walschots, ‘Kant and the Duty to Act from
Duty’, History of Philosophy Quarterly — ( ), — , especially section ). This is mistaken.
If one complies with the second-order duty, that is, if one acts out of duty, then it follows that one
does so out of duty. This is because one cannot act out of duty out of self-interest (i.e. one cannot
genuinely act out of duty and do something on the basis of respect for the law when one is
motivated by self-interest to do so), so that there is no room for a third-order duty to act out of the
second-order duty when acting out of the rst-order duty. Put di erently, in the case of the rst-
order duty there is not only the question whether one complies with duty, but also the subsidiary
question in case of compliance whether one complies out of duty or not. The second-order duty
concerns precisely this issue, since it amounts to a duty to comply out of duty. Here the question is
whether one complies with this second-order duty by acting out of duty. Since it is not possible for
the agent to act out of duty out of self-interest, there is no corresponding subsidiary question that
could be the object of a third-order duty.

Also cf. Philipp-Alexander Hirsch, Freiheit und Staatlichkeit bei Kant: Die autonomietheoretische
Begriindung von Recht und Staat und das Widerstandsproblem, Berlin: De Gruyter, ,
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the law if one is to act permissibly, does one have to act out of duty. In that
case merely acting according to duty is not an option. The only situations
in which acting out of duty is possible, namely when there is a con ict
between morality and prudence, are also the only situations in which
acting out of duty is required. Yet even then one ought to act out of duty
not because doing so has moral worth but because doing so is necessary for
acting according to duty.

The categorical imperative requires us to act on universalizable maxims,
but it does not require that we do so out of duty. Our maxims have to be
universalizable but they do not have to be motivated by respect for the law.
We need to see to it that we do our duty, but there is no need to do our
duty out of duty. A rightful condition in which compliance with laws is
guaranteed by the threat of punishment and in which the ful Iment of
juridical duties lacks moral worth is thus unproblematic from the perspec-
tive of morality.

Signatory Value

The moral worth of our actions is susceptible to luck. The possibility of
performing an action that has moral worth is contingent on instrumental
reason putting forward a non-universalizable maxim, which is in part a
function of constitutive and circumstantial luck. This type of moral luck is
relatively benign because the moral worth of our actions is a derivative
kind of worth that results from the manifestation of a good will. Non-
derivative moral worth is had by the good will and is immune to luck.
The fact that the worth of our actions derives from manifesting the
worth of a good will can be brought out by considering someone who has a
bad will yet nevertheless acts out of duty and is motivated by respect for
the law. Having a bad will yet acting out of duty is possible since an agent

If ensuring that our actions had moral worth were required of us, then this would have the
troublesome consequence that we should create contexts in which instrumental reasoning puts
forward impermissible maxims such that it becomes possible for the agent to act out of duty. This
would imply not only that one should avoid a rightful condition, but also that one should engage in
morally risky behaviour, such as making promises that are di cult to keep, cultivating troublesome
inclinations (cf. Schiller: ‘Decisum: Da ist kein anderer Rat, du muRt suchen, sie zu verachten, |
Und mit Abscheu alsdann tun, wie die P icht dir gebeut’), or seeking out circumstances in which
one’s ends can only be achieved impermissibly. Relatedly, if one thinks that moral worth comes in
degrees and is a function of the di culty of resisting inclination and siding with duty (as seems to
be suggested by some of Kant’s remarks about merit), then one would have to bring about contexts
in which acting out of duty is particularly praiseworthy, for example by cultivating recalcitrant
inclinations that are di cult to overcome. If anything, the opposite is true due to the indirect duty
to pursue one’s happiness in order to avoid potential con icts between prudence and morality.
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who has a bad will subordinates duty to self-interest. This means that he
always pursues self-interest, except that he pursues duty when doing so is
not detrimental to self-interest.  He will, consequently, act out of duty
when doing so does not require him to make any sacri ces.

When two alternatives are equally good from the perspective of self-
interest, that is, when they are all things considered prudentially equiva-
lent, instrumental reasoning puts forward a disjunctive practical rule
requiring us to perform either of them. Whenever one disjunct is imper-
missible, pure practical reason will reject this disjunctive maxim and
restrict the maxim to the permissible disjunct. An agent who has a bad
will is going to be motivated by respect for the law to reject the disjunctive
maxim that contains the impermissible disjunct and instead perform the
permissible action. Neither self-interest nor duty could motivate him to act
otherwise, since considerations of self-interest do not decide amongst the
two alternatives and since considerations of duty favour the permissible
action. The subordinated principle of duty, accordingly, determines how
someone who has a bad will acts when two (undominated) options are tied
in terms of self-interest but di er in terms of permissibility, since the fact
that self-love does not care which of them is performed allows the subor-
dinated principle of duty to come in.

The possibility of acting out of duty while having a bad will is the
analogue of the possibility of acting out of self-interest while having a good
will. A good will and a bad will di er in terms of the ordering of duty and
self-love. If various actions are morally permissible, that is, they are ‘indif-
ferent’ from the point of view of morality, then someone who has a good
will chooses amongst them on the basis of self-love, selecting the one that
makes them most happy. By contrast, if various actions are prudentially

A bad will, which prioritizes self-love over duty, is to be distinguished from a diabolical will that is
actively opposed to morality and from a will that is completely indi erent to morality. A bad will
treats duty as a tie-breaker, such that one chooses the right action conditional on it being
prudentially permissible. A diabolical will, by contrast, acts wrongly even when the right action is
prudentially permissible. A will that is indi erent to morality randomizes amongst prudentially
permissible actions. Human beings are only capable of having either a good will or a bad will and
cannot be opposed or indi erent to morality (cf. RGV : ).

Accordingly, the three types of actions: ( ) out of duty, ( ) according to duty, ( ) contrary to duty,
and the two types of will: () good will, (') bad will, combine to yield ve possibilities. One can act
out of duty both when having a good will and when having a bad will. Likewise, for acting
according to duty. Yet one can act contrary to duty only when having a bad will.

Put di erently, any agent who is exclusively motivated by self-love when two alternatives are
prudentially but not morally equivalent will be indi erent to morality. Since we are not
indi erent to morality, but can at most subordinate morality, and since the only alternative for
us to acting on the basis of self-love is acting on the basis of duty, it follows that we have no option
but to act out of duty in such situations, even when we have a bad will.
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‘permissible’, so that they are indi erent from the point of view of
prudence, then someone who has a bad will chooses amongst them on
the basis of duty, selecting the one that is universalizable. The two cases are
symmetrical (though the former scenario is much more likely to arise than
the latter, since it can easily happen that multiple actions are permissible,
yet not so easily happen that multiple undominated actions are
prudentially indi erent).

Since respect for the law is playing an entirely subordinated role in the
case of an action that is performed out of duty by someone who has a bad
will, insofar as it merely functions as a tie-breaker that tips the scale in
favour of the permissible action, it seems inappropriate to consider such an
action to have moral worth. Though the correct incentive is operative, the
agent has the incorrect Gesinnung, which means that the incentive is not
assigned its proper role. The action, accordingly, fails to manifest the
subordination of self-interest to morality that is to be found in the case
of a good will and that gives morality its dignity.

The crucial issue is thus not acting out of duty but manifesting a good
will. The latter involves the former. The former, however, does not imply
the latter, since acting out of duty is not su cient for moral worth. Moral
worth pertains to the manifestation of a good will, which consists in the
combination of having a good will and acting out of duty. An action has
moral worth i it is performed out of duty on the basis of a good will.
Both elements need to be combined. Having a good will is not by itself
su cient for an action to have moral worth, since someone who has a good
will can out of self-interest perform actions that accord with duty and that
lack moral worth.  And acting out of duty is not by itself su cient, since
an action performed out of duty by someone who has a bad will lacks
moral worth.

Both commissions and omissions can have moral worth. Cf. Re : ‘Doing good and omitting
evil (the former without motives of self-love, the latter under motives of self-love) are both morally
good, that is, equivalent in terms of morality; we can therefore regard omissions of the opposite as
actions’ ( ;).

The good will is not su cient in general for acting out of duty, but is only su cient for acting out
of duty when doing so is necessary for doing one’s duty. If acting out of duty and having a good will
were to go together, then not acting out of duty would imply not having a good will, from which it
would follow, given rigorism (cf. RGV :  fn.), that acting according to duty would imply having
a bad will. Yet, since acting according to duty is permissible, there is no reason to think that it
implies having a bad will.

These cases also constitute exceptions to the claim that only those actions have moral worth that
one would not have performed if one would have had a bad will. Since duty can be operative and
motivate the same action even when subordinated, it follows that the good will need not make a
di erence in terms of whether an action is performed.
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Morality, Legality, and Luck

The moral worth of an action is then to be understood as a form of
signatory value that does not add anything to the value of the world. It is a
derivative value that is due to manifesting the goodness of the good will.
What is of ultimate signi cance is the moral worth of the good will and
not the moral worth of our actions. What matters is virtue, not its
manifestation in the form of virtuous behaviour. Put di erently, the moral
worth of an action does not add anything to but merely manifests the
moral worth of the good will. Having a good will and acting out of duty is
not better than having a good will and merely acting according to duty.
To think otherwise would be to engage in double counting.
Correspondingly, the unconditioned component of the highest good,
namely the supreme good, is to be understood in terms of the having of
a good will and not in terms of the manifestation of a good will. The
unconditional goodness of the good will extends to the point where its
goodness is independent even of its own manifestation. For the highest
good to be realized, individuals need to have a good will, but they do not
need to manifest their good will through virtuous behaviour.

Conclusion

From the perspective of luck, no signi cant di erences open up between
morality and legality. In particular, the legality of an action is just as much
immune to resultant luck as the morality of an action. This is because
legality is a function, not of the consequences of our actions, but of the
maxims on which we act. And while juridical imputation allows for
resultant luck, ethical imputation does the same. Morality and legality
are thus closer to each other than might initially seem to be the case, which
raises the hopes for a uni cation of ethics and right.

Otherwise, it would be a matter of luck whether the highest good could be realized. Moreover,
moral luck would have an e ect on the extent to which di erent agents would be worthy
of happiness.

The legality vs morality contrast applies to all duties. All duties admit of the possibility of either
acting out of duty or merely according to duty. A suitable restriction of the relevant actions focuses
on juridical duties, most notably enforceable duties that concern the way in which actions a ect the
freedom of choice of others. (Di culties arise in specifying the relevant restriction due to the duty
of honeste vive, which is a non-enforceable duty to self yet nevertheless is classi ed as a duty of right.
For a discussion of some of these complexities cf. Luke Davies, ‘Whence “Honeste Vive™?',
European Journal of Philosophy  ( ), =)
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Kant on Permissive Law

Martin Brecher

Introduction

The concept of permissive law (Erlaubnisgesetz) gures prominently in
both Towards Perpetual Peace and the Doctrine of Right. In both writings
permissive laws come into play to establish special privileges for juridical
agents — states in the former, individuals in the latter. In the literature on
Kant’s legal and political philosophy, there is considerable debate about
how to understand Kant's notion of permissive law. In particular, there are
two prominent but opposing views. The rst, which has long been the
common view, is that permissive laws are meant to permit certain actions
that are legally or morally forbidden. Thus, Reinhard Brandt in his
landmark contribution to the discussion has suggested that permissive
law has the function of provisionally permitting something that is pro-
hibited as such. Thus, according to Brandt, permissive laws provisionally
enable the use of force in lieu of right, and in some sense even contrary to
it, and prevent other agents from enacting their rightful claims against the
agent who acts on the basis of the permissive law. In this way, Brandt

The interpretation of permissive law that | present here has been originally developed in the context of
my work on Kant's marriage right, in order to account for the ‘natural permissive law’ of marital
acquisition ( : ) (see Martin Brecher: Vernunftrecht und Verdinglichung: Eine Rekonstruktion von
Kants Eherecht, Berlin: De Gruyter, , ch. ). For valuable feedback on previous versions of the
present chapter | thank audiences at XXIV. Deutscher Kongress fiir Philosophie, Berlin , at
GAP. , Berlin , and at the conference, ‘Law and Morality in Kant’, Géttingen . | especially
thank my commentator Jakob Huber for his nuanced criticism and helpful remarks.
Joel T. Klein adds as a third main kind of approach Brian Tierney’s reading that ‘stress[es] the
systematic-conceptual un tness of permissive laws’ (Joel T. Klein, ‘Permissive Laws and Teleology in
Kant’s Juridical and Political Philosophy’, Kantian Review  ( ), - ,at ).SeeTierney's
‘Kant on Property: The Problem of Permissive Law’, Journal of the Hlstory of Ideas ( ),
— , and ‘Permissive Natural Law and Property: Gratian to Kant’, Journal of the History of Ideas
( ), = . Inwhat follows, I will not discuss Tierney’s interpretation.
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Kant on Permissive Law

argues, the permissive law is required in order to actually bring about
juridical and legal institutions, that is, to enable the realization of right.

The second prominent account has more recently been put forward by
Joachim Hruschka. Hruschka opposes the common assumption that Kant
would employ the same notion of permissive law in both Perpetual Peace
and the Metaphysics of Morals, and he argues that we nd a revised
understanding of permissive law in the Metaphysics of Morals: the permis-
sive law in the Doctrine of Right, Hruschka submits, should not be taken as
a norm establishing exceptions to prohibitions (as in Perpetual Peace), but
as a norm regulating previously indi erent actions. Speci cally, the permis-
sive law, Hruschka argues, changes the legal character of certain actions by
conferring particular legal powers on the agents who act in these ways,
speci cally the power to acquire external objects of choice.

In what follows, | will propose a reading of permissive law that di ers
from both approaches in important respects. As | will argue, in both
Perpetual Peace and the Doctrine of Right, Kant takes permissive laws to
indeed grant exceptions to prohibitions. However, contrary to the
common reading advocated by Brandt and others, permissive laws do
not permit wrongful actions, either in the sense of tolerating, or excusing,
transgressions of prohibitions, or in the sense of suspending other demands

Reinhard Brandt, ‘Das Erlaubnisgesetz, oder: Vernunft und Geschichte in Kants Rechtslehre”, in
Reinhard Brandt (ed.), Rechtsphilosophie der Aufklarung, Berlin: De Gruyter, , = ,seein
particular -, . In a similar vein, Oliver Eberl and Peter Niesen propose that permissive laws
suspend certain legal or moral requirements, but only temporarily, thereby tolerating transgressions
of the laws of pure practical reason on the grounds that this facilitates the introduction of new norms,
such as institutions of international law (‘Kommentar’, in Immanuel Kant, Zum ewigen Frieden, ed.
by Oliver Eberl and Peter Niesen, Berlin: Suhrkamp, , = ). Christoph Horn, pursuing the
overall aim of showing that Kant regards legal or political normativity as speci cally distinct from
moral normativity, submits that the permissive law allows an agent ‘to violate the general law of the
inviolability of external freedom’, albeit on the grounds that the agent has ‘the idea of right on his
side’ (Horn, Nichtideale Normativitat: Ein neuer Blick auf Kants politische Philosophie, Berlin:
Suhrkamp, , ; my translation).
See Joachim Hruschka, ‘“The Permissive Law of Practical Reason in Kant's Metaphysics of Morals’,
Law and Philosophy  ( ), - ,and ‘Das Erlaubnlsgesetz der praktischen Vernunft und der
urspriingliche Erwerb von Stiicken des Erdbodens’, in Kant und der Rechtsstaat und andere Essays zu
Kants Rechtslehre und Ethik, Freiburg: Karl Alber, - . This interpretation is also defended by
B. Sharon Byrd, ‘Intelligible Possession of Objects of Choice’, in Lara Denis (ed.), Kant's
Metaphysics of Morals: A Critical Guide, Cambridge: Cambridge University Press, -
see - , and ‘The Elusive Story of Kant’s Permissive Laws’, in Lara Denis and Oliver Sensen
(eds.), Kants Lectures on Ethics. A Critical Guide, Cambridge: Cambridge University Press, ,
— ,at - . Seealso their co-authored Kant's Doctrine of Right: A Commentary. Cambridge:
Cambridge University Press, , ch. . Hruschka’s interpretation has been adopted, for instance,
by Arthur Ripstein, Force and Freedom, Cambridge, MA: Harvard University Press, , -
n. , and Rainer Friedrich, Eigentum und Staatsbegriindung in Kants Metaphysik der Sitten, Berlin:
De Gruyter, , -
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of right or morality. As I will show, permissive laws proceed from antecedent
prohibitions and specify conditions under which an action is permissible that
would otherwise be wrongful, namely if these conditions are not ful lled; this
makes the permitted acts genuinely, albeit conditionally, allowed, not merely
tolerated. This implies that the actions that fall under permissive laws are
not, as Hruschka thinks, indi erent actions as such: while it is true that
permissive laws grant certain legal powers to agents, | will argue that the
actions in question are not indi erent, but would indeed be forbidden if they
were not subject to permissive laws and the conditions they set.

I will carve out this notion of permissive law from Kant's discussion of
permissive law in Perpetual Peace, for it is there that Kant clari es his
understanding of this type of norm. By relating Kant’s remarks to the
notion of lex permissiva found in the relevant textbooks by Achenwall and
Baumgarten, | will show that Kant takes permissive law to be a special kind
of prohibitive law: speci cally a law that, against the background of a
general prohibition, licenses certain acts under speci ¢ conditions (Section

. ). | will then argue that we nd the same basic understanding of
permissive law in the Vigilantius lecture notes, despite the statement there
that permissive law allows ‘might to hold for right’ (Section . ).

In the second half of the chapter, I will turn to the Metaphysics of
Morals. I will rst argue, against Hruschka, that the understanding of
permissive law that Kant articulates in the Introduction of the Metaphysics
of Morals does not in fact depart from that found in Perpetual Peace (Section

. ). I will then turn to the Doctrine of Right and attend to the di erent
instances of permissive law in Private Right. I will highlight how each
instance of permissive law has to be understood as granting a permission
subject to certain conditions against the backdrop of a general prohibition: it
is only through the indication of certain speci ¢ conditions that the relevant
acts must ful | that these acts are permitted and the juridical institutions or
relations in question can be established by them (Section . ).

‘A Kind of Prohibitive Law’: The Concept of Permissive Law
in Towards Perpetual Peace

In his published writings, Kant uses the term ‘permissive law’ for the rst
time in Towards Perpetual Peace, and it is there that he elaborates on his

There is evidence in Kant’s handwritten notes that he mentioned the concept of the permissive law
in his ethics lectures (Re , © ;Re , ). In the student notes of the moral
philosophy lectures from the swe nd the simple statement that ‘Leges [...] permissivae’ are
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understanding of it. Kant introduces the notion in a remark following the
presentation of the preliminary articles for establishing peace. All six
preliminary articles, Kant says, are ‘laws of prohibition’, but while some
of them ‘put[] a stop’ to certain state practices ‘at once’, with respect to
other provisions there is the possibility of ‘postpon[ing] putting these laws
into e ect’ (: ). The provisions in question ‘contain permissions’,
‘taking into consideration the circumstances in which they are to be
applied’ ( : ). In a footnote to the passage, Kant explains the extent to
which one can speak of permissive laws with respect to such provisions.
There he clari es his understanding of this type of norm by distinguishing
it from what he considers to be two false understandings of permissive law,
thus establishing the de ning marks of his notion of permissive law.

Permissions and Prohibitions

The rst understanding of permissive law that Kant rejects is the idea
that permissive laws are required for indi erent acts to be possible.
This, according to Kant, would be absurd. Since laws contain ‘a ground
of objective practical necessity’ of actions, whereas permissions contain a
reason ‘of the practical contingency of certain actions’, a permissive law would
present a contradiction: for a permissive law would express the ‘necessity to an
action such that one cannot be necessitated to do it’ ( : fn.). In other
words, a permissive law regarding an action  would, on the one hand, qua
law, state the practical necessity to , but on the other hand it would at
the same time, qua permission, imply the absence of this necessity. Thus,
permissive laws are not required for actions that are morally indi erent.

As Kant goes on to argue, it only makes sense to speak of permissive
laws insofar as necessitation and permission refer to di erent actions, but not
if “the object of the law has the same meaning in both kinds of relation’
(: fn). Asa case in point, both in the main text and in the footnote,
Kant refers to the second preliminary article, which prohibits the acquisition
of one state by another ‘through inheritance, exchange, purchase or

such laws ‘whereby actions are permitted’, and that one ‘could also think of jus permissi’ (V-Mo/

Collins : ). I will turn to the later Vigilantius lecture notes in Section . .
The articles to be implemented immediately are articles nos. , ,and ; delayed implementation is
possible for articles nos. , ,and (: ).

In an addendum to the second edition of the Religion within the Boundaries of Mere Reason,
published one year before Perpetual Peace, Kant states that ‘neither command, nor prohibition, nor
yet permission (authorization according to law), intervenes or is necessary’ with respect to ‘a morally
indi erent action’ (RGV : fn.).
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donation’ ( : ). Since such acquisitions lack ‘the necessary legal title’, the
preliminary article implies the duty that the states that have acquired other
states in these ways restore the freedom of those states ( : ; translation
modi ed). Now, while the article directly prohibits any acquisition of states
by others in the future, the reversal of past acquisitions, Kant argues, can be
adapted to the circumstances of each speci ¢ case. Thus, a past acquisition
may still be regarded as valid for a certain transitional period until the
restoration can be realized: ‘the prohibition here concerns only the way of
acquiring, which from now on shall not hold, but not the status of possession’
(: ). To the extent that prohibition and permission refer to di erent
objects, it is possible, Kant submits, to speak here of a permissive law
(: fn).

It is important to note that the prohibition is the primary component to
which the permission refers, as Kant’s formulations show: ‘the prohibition
presupposed’, ‘the exemption from this prohibition, i.e., the permission’
(: fn.). On the one hand, the prohibition is a precondition of the
permission, in that the conduct regulated by the law is generally prohibited
and permitted in certain circumstances only. On the other hand, the
prohibition sets limits to the permission by tying the permitted action to
speci ¢ conditions. Thus, the restitution of state autonomy may be
delayed if ‘implementing the law prematurely [will] counteract its very
purpose’ ( : ), but the permission does not extend so far that the
restitution could be postponed forever, ‘to a nonexistent date’, so that
the delay would amount to not restoring the other state’s freedom ( ;).
We can therefore say that the permission is limited by the underlying
prohibition, or by the grounds of that prohibition.

These observations also apply to the permissive laws that Kant hints at
in the appendix of Perpetual Peace. There Kant argues that shortcomings in
the constitution of a state do not have to be eliminated in one fell swoop
but can be remedied step by step through gradual reforms: there are
‘permissive laws of reason that allow a situation of public right a icted
with injustice to continue’ until the conditions are such that the

Accordingly, Wolfgang Kersting believes that permissive laws are ‘necessarily derivative in nature’.
In his view, they ‘can only appear in the form of exceptional rules that restrict the scope of existing
laws of prohibition and thus allow certain previously prohibited acts under the conditions
formulated in them’ (Wolfgang Kersting, Wohlgeordnete Freiheit: Immanuel Kants Rechts- und
Staatsphilosophie, Berlin: De Gruyter, , ; my translation). However, as | will show in
Section . ., permissive laws do not represent separate norms that would restrict laws of
prohibition distinct from them; rather, the permissive law is a particular kind of law of
prohibition, so that prohibition and permission are part of the same law.
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constitution may safely be changed, that is, ‘until everything has either of
itself become ripe for a complete overthrow or has been made almost ripe
by peaceful means’ ( : fn.). The permission in question applies if ‘a
premature reform’ threatens to undo the juridical condition so that a
relapse into the ‘anarchy’ of the state of nature is to be feared ( :
fn.). The reason for the permission to change the constitution step by step
accordingly lies in the fact that ‘some rightful constitution or other, even if
it is only to a small degree in conformity with right, is better than none at
all ( :  fn.; my emphasis).

As with preliminary articles , , and , the permission to forgo a
complete revision of a faulty constitution and postpone certain changes
holds against the background of a general prohibition, in this case the
inadmissibility, itself grounded in ‘the ideal of public right’ ( :  fn.), of
an unjust state constitution. Moreover, in this case, too, the permission is
at the same time limited by the prohibition: the postponement is only
allowed insofar and as long as it is necessary for change to be actually
possible and it is conjoined with the ‘duty’ to work towards the realization
of the provision, to ‘make reforms in keeping with the ideal of public right’
(:  fn.). Now, it may seem as if the permissive law in question would
indeed tolerate a wrongful action, insofar as it allows ‘a situation of public
right a icted with injustice to continue’ ( : fn.; my emphasis). But it
indeed ‘allow[s]" deferring certain constitutional changes ( : fn.; my
emphasis), and it does this insofar as it is required for the injustice to be
remedied. The permissive law hence declares that retaining the current
constitution, as long as changing it is not possible, is genuinely allowed,
based, ultimately, on the idea of Public Right.

Permissive Law as a Kind of Prohibitive Law

The second understanding of permissive law that Kant rejects in his
elaboration in Perpetual Peace is the idea that permissive laws are independ-
ent norms of exception that are, as it were, attached to, or placed alongside,
prohibitive laws. According to Kant, examples of this are often found in
positive law (‘in civil (statutory) law’): ‘Then it is said that this or that is
prohibited, except for number , number , number , and so forth
inde nitely’ ( : fn.). In such cases, the relationship between prohib-
ition and permission is such that ‘the prohibitive law stands all by itself and

Kant probably had in mind the hasty reforms implemented in Austria by Joseph Il. See Brandt,
‘Erlaubnisgesetz’, - .
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the permission is not included in that law as a limiting condition (as it
should be) but is thrown in among exceptions to it’ ( : fn.). Kant’s
criticism of this approach is that the exemptions from the prohibition are
added to the law ‘only contingently, not in accordance with a principle but
by groping among cases that come up’ ( : fn.).

In contrast to this approach, Kant holds that if one wishes to identify
‘permissive laws [...] of pure reason’ ( : fn.) a properly systematic
approach is required in which ‘the conditions [are] introduced into the
formula of the prohibitive law’ ( :  fn.; Kant’s emphasis). If this is done,
that is, if the conditions under which a certain action shall be permitted are
speci ed in the formula of the prohibition, the prohibitive law (‘it")
becomes ‘at the same time a permissive law’ ( : ; my emphasis).
By including the conditions under which the prohibition shall not hold
into the law itself, the law assumes a dual character: in relation to the
generally required omission of a certain course of action, the law is a law of
prohibition, but in relation to those conditions under which that course of
action is allowed it is a permissive law. Thus, Kant characterizes permissive
law as a form of prohibitive law that speci es conditions for exemptions
from its prohibition, thereby establishing a particular permission.

Permissive law is thus a kind of prohibitive law. This is re ected by
Kant’s distinction, in his remark at the end of the section on the prelimin-
ary articles, between prohibitive laws ‘of the strict kind (leges strictae),
holding without regard for di ering circumstances’, on the one hand,
and ‘laws that, taking into consideration the circumstances in which they
are to be applied, subjectively widen [one’s] authorization (leges latae) and
contain permissions’, on the other hand ( : ). Inasimilar vein, in the
Vigilantius lecture notes, Kant distinguishes between prohibitive laws that
hold universally (‘universales’), that is, which are ‘valid under all circum-
stances, so that an exception is therefore impossible, and a permissive law
not to be thought of here at all’, and merely general prohibitions (‘gen-
erales’), ‘where the prohibition holds good in the great majority of cases (in

I think Aaron Szymkowiak overshoots the mark when he argues that Kant would claim that ‘there
are prohibitive laws that become intelligible only when attended by certain permissions’ and that
‘the permissions must constitute laws in themselves in order to preserve the lawful status of the
commands or prohibitions they are intended to supplement or complete’ (Aaron Szymkowiak,
‘Kant’s Permissive Law: Critical Rights, Sceptical Politics’, British Journal for the History of
Philosophy ~ ( ) — ,at ). As we have seen, it is the prohibitive component that
makes permissive laws proper laws, not the other way around. Hence, | believe the correct picture
is simply that there are certain prohibitive laws that include certain exceptions, and a permissive
law is simply such a limited prohibitive law considered with respect to the exceptions, that is,
permissions, it includes.
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general)’ and where therefore ‘exceptions are conceivable’ ( : ). As the
texts clearly show, Kant in both cases regards permissive law as a kind of
prohibitive law.

In considering permissive law as a kind of prohibitive law, Kant follows
his textbook authors Alexander Gottlieb Baumgarten and Gottfried
Achenwall. Both regard the lex permissiva as a special (Baumgarten:
‘peculiaris’) kind of prohibitive law (‘species legis prohibitivae’). Both
argue that a permissive law is a law of prohibition that on the one hand
establishes an obligation (in the form of a prohibition) and on the other
hand grants an authorization. Thus, Baumgarten explains that ‘a

(permission strictly considered) is a law declaring that
a certain action that has indeed not been prescribed is indeed nevertheless
not to be impeded’. The permissive law is therefore ‘a particular species of
prohibitive law’ (est peculiaris species legis prohibitivae). It is a law ‘in favour
of someone who perhaps will carry out certain things’ in that it ‘obligates
others to omit an impedition that otherwise could have been opposed to
such a free determination’.

Achenwall similarly elaborates:

If a juridical law determines that a certain action, although it is not
prescribed, must not be hindered either, it is a law and a kind of prohibitive
law [species legis prohibitivae] [...]. Butasit hasadi erente ect with regard
to him to whom it attributes the ability to do something licitly and with
regard to him onto whom it imposes the obligation not to hinder the other
man, with respect to the former it is a (permissive) law, with
regard to the latter a one. In the former respect the law is
called permitting, because by force of such law the legislator grants the
ability to execute a certain action as permitted.

Kant’s view, however, di ers from that of his textbook authors with regard
to what is permitted and what is prohibited by the law. For Achenwall and
Baumgarten, permission and prohibition refer to the actions of di erent
agents addressed by the law. The law that permits an agent A to is a
permissive law for this agent. Insofar as the law at the same time prohibits
other agents from interfering with A’s doing , it is a law of prohibition for

Kant used Baumgarten’s ethics textbooks for his lectures on moral philosophy from onwards,
and Achenwall’s textbooks for his lectures on natural law from onwards.

Alexander G. Baumgarten, Elements of First Practical Philosophy: A Critical Translation with Kant's
Re ections on Moral Philosophy, ed. and trans. by Courtney D. Fugate and John Hymers, London:

Bloomsbury, .8 .
Gottfried Achenwall, Prolegomena to Natural Law ( ), ed. by Pauline Kleingeld, trans. by
Corinna Vermeulen, Groningen: University of Groningen Press, .8 .
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those other agents. This is very clearly brought out by Achenwall’s explan-
ation of permissive law, quoted above: the law ‘hasa di erente ect’ for the
di erent agents. As Achenwall puts it succinctly in his lus Naturae: ‘[S]uch
a law is called “permitting” with regard to the person to whom it concedes
the ability to do something licitly, but “commanding” with regard to the
person whom it obligates not to hinder someone else.’

On Kant’s view, in contrast, permission and prohibition are directed at
the same agent. For Kant, what di ers are the forbidden and permitted
actions, namely the respective ‘object[s] of the law’ ( : fn.), and they
di er on the basis of the conditions or circumstances in which an agent
subject to the law nds herself. Thus, while agent A is generally prohibited
from -ing, Ais permitted to under certain circumstances as speci ed by
the law. Thus, it is forbidden for states to acquire another state, while they
are allowed to retain their prior acquisitions until restitution of wrongful
acquisition can successfully commence.

Now, Kant's notion of permissive law, like that of Achenwall and
Baumgarten, also implies that other agents are prohibited from preventing
the addressee of a permissive law from exercising his authority. Within the
scope of the conditions speci ed by the permissive law, A’s doing s
permitted, that is, it is not subject to any prohibition. Hence, insofar as A’s
doing conforms with law, other agents may not interfere with it. Thus,
other nations may not force state S to restore freedom immediately to
those states it had illegitimately acquired in the past. Indeed, owing to the
permissive law, S may rightfully resist any such attempts at interfering with
conducting its own a airs. This aspect, however, is not the essence of
permissive laws for Kant. In fact, the account of permissive law found in
Achenwall and Baumgarten cannot su ce in Kant’'s eyes. On their
account, the normativity of the permissive law (its being a practical law)
does pertain only to the agents who are prohibited from interfering with
the permitted action. But unless the permitted action is also prescribed,
it does not make sense, as we have seen in the previous section, to speak of

Achenwall, Natural Law ( ), ed. by Pauline Kleingeld, trans. by Corinna Vermeulen, London:
Bloomsbury, ,partl, 8
Achenwall uses the term ‘lex iubens’ to describe any law that imposes an obligation on an agent
(‘obligationem imponit’: lus Naturae, Gottingen ,part I, § ). Depending on whether the
omission or the commission of an act is prescribed, it can be a law of prohibition (* [...]
(vetans, negans)’) or a prescriptive law (*  [...] (praecipiens, aiens[])’)
(Prolegomena, § ). For Achenwall, then, the character of the permissive law to be a particular kind
of law is due to the fact that a binding force correlating to the permission is created on the side of
the other agent(s). Kant himself articulates such an understanding of permissive law in a note in the
preliminary drafts for the Metaphysics of Morals (cf. : ).

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2



Kant on Permissive Law

laws for permitted acts. On Kant’s account, in contrast, the permissive law
is a proper law for the addressee of the permission insofar as she is at the same
time the addressee of the antecedent prohibition.

Given Kant’s understanding of permissive law as a kind of prohibitive
law, it is clear that permissive laws do not authorize doing something that
is still forbidden: as Kant says, a generally prohibitive law is turned into a
permissive law by inserting ‘into the formula of the prohibitive law’ the
conditions under which the action regulated by the law is to be permitted
( :  fn.; emphasis removed). Since prohibition and permission are for
Kant part of the same law, the permission has genuinely to allow the action
in question, rather than merely tolerate it as a transgression of the prohib-
ition: for it would be contradictory for a law to establish a prohibition and
at the same time allow a contravention to it. Moreover, like all practical
laws, the permissive laws with which Kant is concerned are principles of
(pure practical) reason ( : fn.; fn.), and reason cannot issue a
prohibition while at the same time allowing its transgression. Indeed, Kant
emphasizes that the authorizations granted by permissive laws do ‘not’
allow the agents ‘to make exceptions to the rule of right’ (nicht als
Ausnahmen von der Rechtsregel; : ). Far from taking permissive laws
as suspending the validity of the prescripts of reason, Kant thus under-
stands permissive law as conditionally allowing, or licensing, a course of
action that is otherwise forbidden, namely if the conditions contained in
the law do not obtain. In this sense, a permissive law merely limits the
scope of an antecedent prohibition.

Permissive Law in Metaphysics of Morals Vigilantius

I now want to turn brie y to the discussion of permissive law in the
Vigilantius lecture notes from /which can be easily misread as
implying that permissive laws would sanction forbidden actions. Against
the backdrop of our discussion of permissive law in Perpetual Peace one can
see, however, that Kant already entertains the same notion of permissive
law in the lecture.

The discussion of permissive law in Vigilantius revolves around the
question whether there are permissive laws in natural law just as they exist
in positive law. Kant submits that ‘if there are leges permissivae, they have to
be accompanied with a prohibition” ( : ). This, however, is only
possible if the prohibition in question is not a universal prohibition that
is ‘valid under all circumstances’ but merely a general prohibition that
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holds for most but not all cases ( : ). It is with respect to these general
prohibitive laws that ‘there are permissive laws as exceptions’ ( : ).

The prohibition that Kant takes as case in point is the principle that
‘might must not replace right’ (. ). He submits that with respect to
this prohibition a permissive law exists if ‘the conditions exist, under which
we may assume that might replaces right’ (  : ). These conditions exist,
as Kant goes on to argue, in the state of nature, before a legal condition is
established. According to Kant, the only way for a state, and hence for a
legal order, to come into existence is the use of force. There is therefore, he
argues, a permissive law that allows might to precede right in this case
(: =)

Now, since the use of unilateral force (that is, of the use of might) is
morally forbidden one could assume that the permissive law here functions
to tolerate an immoral action or that it suspends that prohibition.
However, as Kant's elaboration makes clear, the permissive law grants
the use of force only if it is used for establishing right. And this is morally
justi ed because the state of nature, due to its lack of legal institutions and
the ensuing ubiquity of unilateral exercise of choice, is a condition that we
are morally required to overcome:

this is a state of a airs in con ict with the universal imperative of morality,
and we thus have to assume that nature allows us, in this fashion, to bring
man’s free choice into agreement with general freedom, by means of
universal law; and so here there is a natural law in e ect, to permit the
force employed. ( : )

The use of unilateral force, while generally prohibited, is not prohibited
when it is used in the state of nature in order to establish legal institutions;
indeed, it is actually obligatory insofar as it is the only way to leave the state
of nature. Thus, as in Perpetual Peace, the permissive law in question
only exists, rst, with respect to an antecedent prohibition and, secondly, it
limits the permission to the condition that the action in question is
necessary to accommodate the demand of morality.

The Concept of Permissive Law in the Introduction of the
Metaphysics of Morals

In the preceding two sections | have established that, contrary to the
common view, Kant in Perpetual Peace, as well as in the Vigilantius lecture

Cf. Byrd, ‘Elusive Story’, - .
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notes, does not regard permissive law as a norm for tolerating wrongful
conduct. Rather, he situates permissive laws within the overall class of
prohibitive laws. The speci ¢ di erence of permissive law as a kind of
prohibitive law is that it speci es conditions under which the prohibition
in question does not hold, thereby establishing a permission to act in a
certain way. In the remainder of the chapter | will attend to Kant’s
understanding and use of permissive law in the Metaphysics of Morals,
speci cally in Private Right in the Doctrine of Right.

While most interpreters assume that Kant did not change his under-
standing of permissive law between the publication of Perpetual Peace and
the Doctrine of Right, Joachim Hruschka has argued that in the Doctrine of
Right we nd a notion of permissive law di erent from that in Perpetual
Peace. This revised type of permissive law, according to Hruschka, does
not formulate an exemption from a prohibition, but is an authorizing,
power-conferring norm by which practical reason enables the establish-
ment of the institutions of private right. In this function, Hruschka
argues, the permissive law does not refer to acts that are as such prohibited,
but rather relates to acts that are fundamentally morally indi erent, that is,
simply permitted. While I agree with Hruschka that the permissive laws
coming into play in the Doctrine of Right concern the establishment of legal
institutions and thus can be regarded as power-conferring norms, | submit
that Hruschka is mistaken in assuming that Kant in his later work takes
permissive law to relate to indi erent actions only and that it does not
presuppose an antecedent prohibition.

Hruschka primarily justi es his interpretation with reference to a pas-
sage in the Introduction of the Metaphysics of Morals in which Kant brie y
brings up the question of the existence and function of permissive laws.
At the beginning of the passage Kant distinguishes two meanings of the
term ‘permitted’, a general and a more narrow sense. In the general sense,
any act is permitted (‘licitum”) ‘which is not contrary to obligation’
(: ), thatis, any act that is ‘morally possible’ ( : ). With regard to
permitted acts, the agent possesses an authorization (‘facultas moralis’), so
that with respect to this act his ‘freedom [...] is not limited by any

Because | am here only concerned with Kant's legal philosophy, | will not attend to the two passages
in the Doctrine of Virtue where Kant employs the concept of permissive law ( : ).
(Regarding the rst passage, see Martin Brecher, ‘Ehelicher Geschlechtsgebrauch und
Fortp anzungszweck in § der Tugendlehre’, in Violetta Waibel et al. (eds.), Natur und Freiheit:

Akten des XII. Internationalen Kant-Kongresses, Berlin: De Gruyter, , -)
Hruschka, ‘Permissive Law’, ; ‘Erlaubnisgesetz’,
Hruschka, ‘Permissive Law’, - ; ‘Erlaubnisgesetz’, - .
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In his interpretation of the passage above, Hruschka reads the quali ca-
tion ‘nicht allemal’ in the sense of ‘not always’, to substantiate his
assumption that Kant would distinguish between di erent types of merely
permitted acts: namely, that he would only designate as adiaphora those
actions that do not require a permissive law, whereas an act qua ‘res merae
facultati’ ( : ) would indeed require a permissive law. However,
Hruschka does not show why the obvious reading of ‘nicht allemal’ in
the sense of ‘not in any case’ (or ‘certainly not’, gewiss nicht) should not
apply here. Moreover, one would expect Kant to provide some infor-
mation about the cases in which a permissive law concerns a morally
indi erent act and the cases in which it does not.  But since Kant does
not make any explicit terminological distinction in the way Hruschka
claims, we must assume that in the formulation ‘morally indi erent
(indi erens, adiaphoron, res merae facultatis)’ Kant uses the three expres-
sions mentioned in the brackets synonymously ( : ).

The Permissive Laws in Private Right of the
Doctrine of Right

Contrary to Hruschka’s reading, Kant in the Introduction of the
Metaphysics of Morals retains his view from Perpetual Peace according to
which permissive laws do not refer to indi erent actions, but make certain

Hruschka, ‘Permissive Law’, — n.  and ‘Erlaubnisgesetz’, . This is also the way in which
Gregor, in my eyes incorrectly, translates the passage. In this way Kant uses the expression in two
other places in the Introduction to the Metaphysics of Morals: once when he explains that the
‘pleasure or displeasure in an object of desire does not always precede the desire’ and accordingly
‘need not always be regarded as the cause’ of desire, ‘but can also be regarded as the e ect of it’

(' ; my emphasis), and when he says ‘that all duties belong to ethics merely because they are
duties, but their legislation [...] is therefore not always contained in ethics, but of many of them
outside it’ ( : ; my emphasis and translation).

Hruschka, ‘Permissive Law’, — n. .

See Heyse’s Handwdrterbuch der deutschen Sprache, vol. , Magdeburg , S.v., allemal’. The
Grimms’ dictionary also points to this shift in meaning (Deutsches Worterbuch, vol. , Leipzig:
Hirzel, ,col. ).

Klein criticizes the distinction made by Hruschka along similar lines (Klein, ‘Permissive
Laws’, ).

See also, rst, On the Common Saying, : , where Kant clearly understands the term ‘res merae

facultatis’ simply as a legal synonym (‘as the lawyers say’) to designate indi erent ‘acts of freedom’,
and, secondly, in RL § , where Kant also uses the term ‘res merae facultatis’ for actions that are at
the discretion of the agent: thus, the way in which peoples ‘wish to settle on the face of the earth’ —
for example, as ‘a pasturing people’, as ‘tillers’ or ‘planters’ — ‘is a matter of mere discretion (res merae
facultatis)’ ( : ; my translation). These passages provide further evidence that Kant does not use
the term res merae facultatis to mark a terminological distinction, as Hruschka thinks, within the
class of permitted indi erent actions.

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2



actions legally possible that are otherwise prohibited. I will now show that
this also applies to the permissive laws employed by Kant in the Doctrine
of Right.

The permissive laws in Private Right allow certain actions by which legal
institutions can be established, speci cally they enable the establishment of
legal possession in general (RL § ), the original acquisition of land in the
state of nature (§ ), and the acquisition of another person (§ ).
As Hruschka points out, the permissive laws in these cases confer legal
powers on the agents who carry out the corresponding acts, namely the
power to establish new relations of right. These actions, however, are not
as such indi erent, as Hruschka maintains. Rather, outwith the scope of
the permissive law these acts would indeed be contrary to right. On the
other hand, while the permissive laws thereby formulate exceptions to
prohibitions, they do not suspend the rule of right: the actions in question
are not merely tolerated, they do not remain as such wrongful, as the
common reading holds, but are genuinely allowed. Finally, the permissive
laws make the actions that they allow subject to certain requirements and
restrictions that have to be ful lled for the permission to take e ect.

The Juridical Postulate of Practical Reason as a
Permissive Law (8§ )

According to Kant, the ‘juridical postulate of practical reason’ ( : ) that
he introduces at the beginning of Private Right can be described as a
permissive law ( : ). The postulate states that it must be possible ‘to
have any external object of my choice as mine’ ( : ). By means of the
postulate, practical reason ‘extends itself’ beyond innate right and opens up
the sphere of the external mine and thine ( : ). The postulate thus lays
the foundation of Private Right as a whole.

By virtue of the postulate — and the concept of merely juridical posses-
sion it serves to establish ( : ) — it is possible for agents to put others
under obligation with regard to external objects, namely by restricting their

For an interpretation of the permissive laws in Private Right, which focuses on the aspect of
provisionality of rights in the state of nature, see Section . of Alice Pinheiro Walla’s contribution
to this volume (Chapter ).

Note that it is the postulate that is called a permissive law and not the other way around, as Klein
claims (‘Permissive Law’, ) and which leads him to develop a general interpretation of permissive
law that builds on Kant's theory of postulates from the second Critique, in my eyes mistakenly.
Permissive laws are not theoretical judgments, but normative principles, namely practical laws, as
we have seen in the section on Perpetual Peace.
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condition that the objects in question be in one’s merely juridical posses-
sion. Of course, legitimate merely juridical possession can only come about
in the course of a legitimate process of acquisition. It is the task of the three
parts of the second chapter of Private Right, ‘How to acquire something
external’, to spell out the speci ¢ conditions under which this is possible
with regard to things, services, and persons, respectively. The postulate
only states that it must be possible, in principle, for agents to put each
other under obligation with regard to external objects subject to the
condition of merely juridical possession.

Possession in the State of Nature by Favour of a Permissive Law
& )

Like the postulate in RL § , the permissive law in 8  also refers to an
antecedent prohibition and, by specifying conditions, excludes certain
actions from its scope. The object of the permissive law in § is the
original acquisition of external things, speci cally pieces of land, in the
state of nature. Prior to the establishment of the juridical condition, the
original acquisition of land by an agent amounts to an act of unilateral
obligation of others. Considered as such, imposing obligations on others
unilaterally is a violation of the universal law of right: ‘the law which is to
determine for each what land is mine or yours’ can only originate ‘from a
will that is united originally and a priori’; such acquisition can thus only be
rightful in civil society ( : ). According to Kant, however, the original
acquisition in the state of nature is possible, and only possible (‘needs’), by
virtue of a permissive law: the agent in question has the ‘favor of a law (lex
permissiva)’ on his side ( : ).

In the state of nature, the permissive law authorizes the obligation of
others through the unilateral will of the rst occupant of the thing in
question. In virtue of the juridical postulate from 8 , mere juridical
possession of things, which are one kind of external object of the faculty
of choice, must be possible. Since we are not originally in possession of
things, an original acquisition must be possible for this to have e ect.
Original acquisition, however, can only occur unilaterally, through rst
acquisition, since otherwise it would be a derivative acquisition, which
would in turn presuppose the possession of the thing to be transferred.
Original acquisition through a unilateral act must, hence, be possible. The
permissive law grants this acquisition.

However, the permissive law in question quali es the right of the agent
who originally acquires a thing. The acquisition must take place in
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conformity with the idea of the general will (see : - , : )andit
can only happen in the state of nature and thus only until — and in
conjunction with the willingness not to resist — the establishment of the
juridical condition, that is, the state. As Kant emphasizes, the ‘favor’
granted by the permissive law ‘does not extend beyond the point at which
others (participants) consent to its establishment’, namely the juridical
condition ( : ). Prior to the foundation of the state, the rights of the

rst occupant are merely provisional; only within the juridical condition
can they be peremptory ( : , ;cf.  —).

Of the di erent cases of permissive laws in the Doctrine of Right, the case
in 8§  Dbears the most resemblance to the cases in Perpetual Peace. The
permission here refers to a condition that pure practical reason obliges us
to overcome and is thus subject to a temporal condition. And just as in
Perpetual Peace, for example, the toleration of unlawful possessions under
international law is only permitted with a view to restitution, so too, in RL
§ , the act of unilateral rst occupation of a piece of land is only
permissible insofar as it is a prerequisite for possession of property.

Legitimating the Possession of Persons: The Permissive
Law in RL 8

The third instance where Kant makes use of a permissive law is the
acquisition of other persons — ‘wife’ or ‘husband’, ‘children’, and ‘servants’
(: ; : )—inthe form of a personal right in the manner of rights to
things (‘auf dingliche Art personliches Recht’, which Gregor translates as
‘rights to persons akin to rights to things’). Such an acquisition, Kant states,
is made possible by the ‘favor’ of a ‘natural permissive law’ ( : ). Since
the personal right in the manner of rights to things allows the agent to act
towards the other person in a certain way, namely, as if the other person
were a thing, one might think that the permissive law in question would

Oliver Laschet also highlights this point (Metaphysik und Erfahrung in Kants praktischer Philosophie,
Freiburg: Alber, ,

Why is this law called natural ? | submit that Kant merely points out that the permlsswe law
belongs to natural law. For Kant, marital, parental, and domestic right are a priori juridical
institutions that can exist in the state of nature. In this sense, they are based on a permissive law,
which, as a ‘natural’ law, ‘can be recognized [. ..] a priori by reason’ (MS, Introduction, : ). The
explicit quali cation of the permissive law as ‘natural’ in RL 8  stresses that the conditions that
make the domestic relationships morally legitimate (and that are grounded in our very personhood,
namely, humanity in our own person) must not be subject to arbitrary state legislation, but are
grounded in natural law. For a detailed discussion of the status of the ‘natural’ permissive law in RL
§  see Brecher, Vernunftrecht und Verdinglichung, ch. , sect. .
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(i) Our humanity limits the extent in which we can make use of our
own person, and this includes the use we make of our body. Thus,
according to Kant, the right of humanity in our own person rules out all
forms of sexual intercourse in which agents make themselves into a mere
object of pleasure for the other, as this would amount to treating humanity
asathing ( : ). According to Kant, this problem indeed pertains to all
relationships that fall short of being a monogamous and lifelong marriage,
for as Kant argues, only exclusive and permanent relationships can avert
the problem of sexual objecti cation that our sexual desire naturally gives
riseto (: - ). Because marriage alone eschews sexual objecti cation
and thus conforms with the right of humanity it is the only ‘sexual union
[...] according to the law’ ( : ), that is, according to ‘pure reason’s laws
of right’ ( : ). Only in establishing a marriage can persons, therefore,
acquire each other as spouses in terms of the right to persons in the manner
of rights to things. All non-marital sexual relationships, including polyg-
amy and concubinage, Kant argues, cannot be legally valid because they
necessarily involve sexual objecti cation; in the case of such relationships
the spouses do therefore not acquire rights to each other, making the
relationships legally ‘null and void’ ( : - ). By permitting the
acquisition of another person as a spouse only in marriage, the permissive
law clearly con nes the legal powers that it confers on agents to certain
conditions. Rather than permitting acts that would run counter to human-
ity and the personhood of the persons involved, the permissive law indeed
speci es that legally valid sexual relationships have to conform to the
right of humanity; it is thus based on the normatively antecedent prohib-
ition, established by reason, not to treat persons as things or mere means
(: )

(i) We nd a similar argument in Parental Right. As Kant makes clear,
the right of parents to their children is limited such that the parents’ power
over their children may only serve to maintain, raise, and educate the
children. In particular, parents may not treat their children like pieces of
property that could be mutilated, destroyed, consumed, or alienated
(: =), and their right automatically ceases when the children reach
the age of majority ( : ). As Kant argues, the parents’ right, both in
terms of personal right and in terms of right in the manner of rights to
things, is grounded in the parents’ duty towards their children: because the
parents through their act of procreation have brought a new person into

For a detailed account of Kant's theory of sexual objecti cation and his conception of marriage see
Brecher, Vernunftrecht und Verdinglichung.
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Bridging the Juridical Gap
Ethical and Juridical Duties in the Absence of Political
Institutions

Alice Pinheiro Walla

Introduction

The main question addressed in this article is how to understand duties
and rights in the transition towards a juridical condition. Does the fact that
we are ‘in transition’ impact or shape our duties and rights from a Kantian
perspective?

According to Kant, we have a duty to bring about political institutions
(‘to leave the lawless state of nature and enter the civil condition with all
others’ (exeundum esse e statu naturali). Although juridical in nature, this
duty is necessarily pre-institutional, and thus non-positive. Kant’s exeun-
dum thus commands the transition from a lawless towards a (relatively)
lawful condition. The lawful condition is ‘relative’ because the state of
nature needs to be overcome at di erent levels and a civil condition will be
implemented in degrees. Although Kant’s ideal of a fully just civil condi-
tion (respublica noumenon) is unattainable, it does not undermine our duty
constantly to strive towards it and approach the ideal. Consequently, legal
orders will be more or less developed depending on how close they are to
embodying the Kantian principles of external freedom, equality, and
independence. However, whatever civil condition happens to exist

I would like to thank Martin Brecher and Philipp-Alexander Hirsch for their detailed and insightful
feedback; Daniel Héauser, Logan Ghinter and audiences at the Georg-August University of Géttingen,
the University of Toronto, Guelph University, and The Hebrew University of Jerusalem for their very
helpful comments on earlier versions of this chapter.
RGV : footnote.
The duty to leave the state of nature is juridical because it is based on external freedom and the
inevitability of impacting each other externally. This calls for the regulation of external relations
through positive public laws.
Even if the state of nature is overcome between individuals in a particular geographical area or group,
the state of nature still persists in regard to other areas and groups. Particular legal orders still need to
be regulated externally in regard to each other. The Kantian ideal requires that all external relations
between persons be regulated by external right.
SF : .SeealsoRL :
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(respublica phenomenon) is legitimate and binding, regardless of its imper-
fection in regard to the normative ideal.

I will argue that when a duty is juridical in nature and yet must be
discharged in the state of nature, this has signi cant ethical and juridical
implications. Kant discusses the juridical implications in the private law
section of the Doctrine of Right: although it is possible to acquire rights in
the state of nature, the legal status of these rights must remain indetermin-
ate until a condition of public (positive) law has been implemented.
In this chapter, | will stress two ethical implications, which | believe
provide additional ethical arguments for Kant’s exeundum: rstly, address-
ing wrongs (Unrecht) as a matter of bene cence is incompatible with the
dignity of the right holders; secondly, a civil condition is needed in order
to avoid overburdening morally responsible agents and thus reconcile
moral agency and the human need for happiness. Further, I will also
criticize the way Kant's theory of acquired rights in the state of nature
has been misrepresented into a theory of ‘provisionality’ or ‘transitionality’,
able to guide us through messy political developments in the manner of
non-ideal theory. | argue that the way Kant connects provisional rights
and permissive laws has little to do with non-ideal theory, and follows
entirely from Kant’s apagogical argument for acquired rights in the state of
nature.

Duties of Right in the Absence of Juridical Institutions:
Three Problems

Although certain rights and their corresponding juridical duties can be said
to be of a purely positive nature (their bindingness is wholly contingent
upon the legal order under which they were posited), Kant argues that
certain individual rights can be acquired in the state of nature and are to be

RL :

I will be usmg the idea of a ‘wrong’ (Unrecht) exclusively in the sense of a violation of a right, that is,
in a juridical sense. Kant also uses Unrecht in the sense of injustice in a broad sense ( :  f). I do not
refer to the failure to comply with an ethical duty towards another person as a wrong, although this
imprecise use of the term is often found in the Kant literature.

See for instance, Christoph Horn, ‘Kant’s Political Philosophy as a Theory of Non-ldeal

Normativity’, Kant-Studien ( ), — , and Christoph Horn, Nichtideale Normativitat:
Ein neuer Blick auf Kants politische Philosophie, Berlln Suhrkamp,
See Kant's argument in Private Right 8§ , RL : Apagogical arguments are types of

transcendental arguments in Kant’s philosophy. An apagogical argument asserts that a premise
must be accepted in order to avoid a contradiction. Ultimately the contradiction would
undermine a required end of reason (practical or theoretical). The assumed premise is thus
necessary for preserving a required end of reason.
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taken over into the civil condition. Rights and corresponding duties
which are not ‘merely’ created in the civil condition arise from private right
(Privatrecht) in the state of nature. A de ning feature of acquired rights in
the state of nature is their inconclusive status, and | will argue that this is
what Kant means by provisional rights. Rights in the state of nature are
inconclusive by de nition, since only a condition of public law can provide
binding closure in the event of contestation, thereby rendering the right
conclusive. ‘Providing binding closure’ presupposes the authority to issue a
binding verdict and is not exhausted by a claim to truth or correctness about
one’s interpretation of rights (since disagreement about how rights should be
interpreted lies at the root of bona de rights disputes). In other words,
authority to bind in Kant’s framework is not grounded on an epistemic
claim.  As we will see, it is precisely the indeterminate status of acquired
rights in the state of nature that motivates the duty to leave that state.

Because we can already identify rights in the state of nature, individuals
will be called upon to satisfy their corresponding duties despite the absence
of juridical institutions. For instance, if A and B have agreed to buy and
sell with each other, A will acquire a duty of right towards B, while
B acquires a right towards A.  Although A has a duty of right towards
B (as the primary duty bearer), B is not able to claim her right in a proper
manner in the absence of a court of justice; however, this leaves it
unchanged that A has a duty of right against B. B’s claim is provisional
in the sense that it cannot be made determinate (bestimmt) unless certain
external conditions obtain (namely, the existence of a legal order, rules of
legal procedure, etc.). Until then, B can only hope that A will honour the
terms of their agreement or attempt to enforce her right unilaterally
(without authority to do so) in case A violates their agreement.

RL : , .

Elsewhere, | argued that, setting aside duties based solely on the positive laws of a given legal order,
the di erence between juridical duties in the state of nature and in the civil condition is a matter of
the modality of these duties, which changes once under a public legal order. See Alice Pinheiro
Walla, ‘Honeste vive: Dignity in Kant's Rechtslehre’, in Adam Cureton and Jan-Willem van der Rijt
(eds.), Human Dignity and the Kingdom of Ends: Kantian Perspectives and Practical Applications,
London: Routledge, ,  — .Seealso Philipp-Alexander Hirsch, Freiheit und Staatlichkeit bei
Kant: Die autonomietheoretische Begriindung von Recht und Staat und das Widerstandsproblem, Berlin:
De Gruyter, , . and

RL : - ,8 .

I will set aside the question of what is actually being acquired in a sales agreement according to
Kant’s theory of contracts (See RL : ). For the purposes of my argument it is su cient to
acknowledge that the voluntary agreement between two persons according to the principles of
private right can give rise to rights and duties already in the state of nature.

Cf.RL : — . ‘Itcan be seen from this that all duties, just because they are duties, belong to
ethics; but it does not follow that the lawgiving for them is always contained in ethics: for many of
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However, addressing rights claims may be ‘left to individuals" in a
di erent way. This may be because the content or matter of individual
rights can overlap with that of duties of bene cence. In this case, respecting
rights (giving someone what is their due) and helping them (in Kant’s
terminology: ‘adopting their happiness my end’ ) may not be clearly
di erentiated in the agent’s perspective, especially when agents must rely
solely on internal motives to comply with duties of right.  As external
duties, duties of right allow a wider range of motives for compliance than
duties of virtue. Although duties of right do not require ethical motiv-
ation, duties of right are nevertheless ‘indirect-ethical’, that is, virtue
prescribes internal motivation for the compliance with right.

In such a scenario, A could come to regard her contractual duty towards
B as merely ‘meritorious’, since no one has the authority externally to coerce
her to honour her agreement. Or if A defaults and B is left in a situation of
need as a consequence, C could decide to help B and enforce B's right
unilaterally. In another scenario, C could decide to provide materially for B,
even though C is neither the primary duty bearer of her right nor responsible
for her deprivation. In the latter case, C is addressing the need that results from
A’s violation of B’s right and not the wrong as such. She is neither enforcing
B’s right unilaterally nor addressing the right as a right. She is simply addressing
the need that results from B’s deprivation of her right and 1 will assume she is
acting from an ethical motivation, that is, out of respect for the moral law
which commands one to take the permissible ends of others as one’s own end.

From the above, it is possible to identify three distinct problems in the
state of nature:

Individuals lack the authority to issue binding interpretations of what
they take to be legitimate right claims and to coerce these rights
(unilaterality problem);

Individuals may fail to uphold the dignity of others when they con ate
the strict duties corresponding to their rights with meritorious ethical
duties (dignity concerns);

them it is outside ethics. Thus ethics commands that I still ful |a contract | have entered into, even
though the other party could not coerce me to do so; but it takes the law (pacta sunt servanda) and
the duty corresponding to it from the doctrine of right, as already given there.” The duty in question
is thus still a duty of right, despite its lack of enforceability and the possibility of addressing it from
an ethical perspective.

TL @ .

By internal motives | mean motives that are not also externally given (e.g. threats and sanctions).
However, internal motives could be based on the agent’s inclinations (her desires and impulses),
and not only on the recognition of her duty.

RL : and . RL : .
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Individuals may be badly positioned to discharge such duties, such
that what seems right to do in the eyes of the agent may end up being
too demanding for individuals (demandingness problem).

Unilaterality Problem

Even though persons can identify rights in the state of nature through
reason (objectively), these judgements have private character and cannot
authoritatively bind others externally. ~ Distinctive of Kant's legal theory is
the idea that one’s correct but private judgement about rights does not
warrant the authority to decide and coerce others in matters of right. One
may indeed do so (without authority), due to the normative vacuum of the
state of nature, that is, the fact that there is no public enforcement of
rights. However, in contrast to John Locke, the unilaterality problem
arises for Kant because even though one may have ‘right on one’s side’, the
authority to impose one’s judgements about rights on others externally
requires omnilaterality. Omnilaterality is the condition of reciprocity in
external relations. Therefore, the unilaterality problem in the state of
nature concerns the moral possibility of binding others, which is also
directly connected with the moral possibility of externally coercing them.

Although Kant derives the concept of rightful coercion analytically from
the concept of a hindrance of freedom (which coercion then logically
negates), the authority to coerce is not analytically derived from the
concept of a ‘negation of a negation’ of external freedom. Instead, the
authority to coerce is derived synthetically from the united will of all under

This means that they may choose to recognize these claims voluntarily (perhaps because they think
they are justi ed), but cannot be externally coerced to do so (with normative authority, as opposed
to mere violence).

Locke in contrast argued that individuals have a natural right to execute the law of nature. John
Locke, Second Treatise of Government ( ), ed. by Richard Howard Cox, Wheeling, IL: Harlan
Davidson, ,choll, .

Kant recognizes that one can have the ‘prerogative of right’ in regard to certain actions in the state of
nature, namely when a deed is compatible with a future condition of public law or helps bring it
about (RL : ). This however may still require a special ‘power’ to bind others by a permissive
law of practical reason. Examples are the permission to coerce other individuals (albeit not nations!)
to enter a civil condition (RL : ; TP : ) and provisional acquisition in the state of
nature (RL : ). More on this last point in my discussion of provisional rights and
permissive laws.

See also Hirsch’s contribution in this volume (Chapter ), and Hirsch, Freiheit und Staatlichkeit bei

Kant.
While the concept of coercion is derived analytically from negation of a rights violation, it does not
entitle one to unilateral coercion (RL : ).
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public law (instituted, not original).  The unilaterality problem thus arises
because the normative condition for the enforcement of rights is not given
in the state of nature and needs to be brought about in a condition of
public law that has yet to be established.

Dignity Concerns

In certain passages, Kant expresses concerns about addressing the conse-
quences of violations of rights as a matter of meritorious duty or virtue.
Since it is possible to discharge duties of right from ethical motivation, the
problem is not that relying on ethical motivational while discharging
duties of right is problematic (since it is clearly permissible from a legal
perspective and required from an ethical perspective). The di culty arises
from addressing the rights of others as if they were only matters of virtue,
since this would be incompatible with the dignity of the right holders.
There is something humiliating about someone’s right claim being made
into the object of another’s bene cence, even though the line between
moral concern for another’s wellbeing and respecting the dignity of
persons may not always be clear. Depending on the goodness of others
to have one’s right respected is problematic because bene cence is not
something one can demand from others as a matter of right; one also
becomes indebted to the benefactor since bene cence is freely bestowed.
Even under a civil condition agents may tend to treat right claims as a
matter of bene cence. Further, it is more convenient to regard oneself as
doing something meritorious for others rather than giving others what is
owed to them. Duties of right are strict, while duties of virtue are wide.
Assuming a duty of virtue would allow the agent more exibility for
compliance and the possibility to do less than the duty of right would
prescribe, not to mention the idea that one would be acquiring merit as a
consequence of one’s conduct (as opposed to doing one’s strict duty).
Although the possibility of genuine ignorance must be granted, self-deceit
can also motivate such a vitium subreptionis. A vice of subreption is a
mistake in cognition; in this case, in the recognition of the appropriate
moral category (the type of duty in question). Self-deceit is a psychological
mechanism allowing an agent to rationalize away her own awareness of

TP : . Theexception is coercing another individual or individuals to enter a civil condition with
oneself or to leave one’s vicinity (TP :  note).

Bene cence is freely bestowed in the sense of non-coercively bestowed; from a Kantian perspective
bene cence is still obligatory and never supererogatory, although it allows latitude for choice.
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possibly objectionable conduct and thus to stop scrutinizing her motiv-
ations. Since complete honesty with oneself would require recognizing
oneself as morally unworthy, which is painful, self-deceit allows agents to
believe that they are being moral when they are not, which feels better than
acknowledging blame and taking full responsibility for one’s conduct.

Rights preserve an important sphere of external freedom that (in
principle) allows right holders to pursue ends, including providing for
themselves, to a certain extent independently of constraints imposed by
the arbitrary choice (Willkiir) of others; having their rights violated means
that they may be in a position where they will need the bene cence of
others to satisfy their needs. Kant identi es two ethical dangers in this
scenario: the humiliation of the helped and the self-glori cation of the
helper.

Humiliation of the helped: Bene cence binds the bene ciary towards the
benefactor. Kant acknowledges that being indebted towards one’s
benefactor can be humiliating to a certain extent, and may cause
resentment towards the benefactor as a result of one’s hurt pride.
While the duty of gratitude is a means to counteract the tendency of
bene ciaries towards resentment, benefactors are required to be
bene cent in ways that do not cause the bene ciary to feel
humiliated, since this would be incompatible with adopting the
happiness of others as one’s end. For instance, Kant acknowledges
that it is better to practise bene cence in secret or anonymously than
to let one’s identity be known.

Self-glori cation of the helper: The benefactor, who may be in a position
to do bene cence with no considerable cost to herself, may revel
(schwelgen) in moral feelings at the thought of her bene cent action.
Whatever the source of the need, if the benefactor is well situated to
help another at no signi cant cost to herself, Kant suggests that she
should not regard her action as meritorious, but in the manner of strict
duty instead. A further reason for Kant’s claim that one should treat
bene cence subjectively as a strict duty, this time speci cally under a
civil condition, is that systemic injustice through the shortcomings of

GMS : . The moral law ‘strikes down self-conceit’ and humiliates it. This is why it is painful to
recognize one’s moral shortcomings. See KpV : . For work on Kant and self-deception, see Laura
Papish, Kant on Evil, Self-Deception, and Moral Reform, New York: Oxford Academic, ; Martin
Sticker, ‘When the Re ective Watch-Dog Barks: Conscience and Self-Deception in Kant’, The
Journal of Value Inquiry  ( ), — ;and Maria Eugénia Zanchet, ‘Towards a Holistic View
of Self-Deception in Kant's Moral Psychology’, Con-Textos Kantianos ), -

TL @ . TL @ . TL @ .
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existing governments may be at the root of the poverty individuals are
addressing through bene cence. Since wealthier individuals may be
indirectly bene ting from the injustice of their governments and
society, their merit is questionable.

Demandingness Concerns

Rights preserve the individual sphere of external freedom that allows
persons to set and pursue their own ends by providing them with immun-
ity from the arbitrary interference of others. Therefore, thwarting this
sphere of freedom can bring about material dependence on the means of
others. Although as nite beings we are by nature vulnerable and mutually
dependent on each other, rights violations can be a cause of human
dependence on the charity of others.

If an agent takes seriously Kant’s admonitions about avoiding humili-
ation to others and treating wide duties as if they were strict ones (given
the possibility of systemic injustice), she may nd herself in a situation that
is extremely morally demanding. Since the acute needs of others would
trigger a duty of bene cence (to which morally conscientious agents are
more responsive than other, less morally attuned agents), morally con-
scientious agents would nd themselves in a situation in which they would
bring it upon themselves to compensate for these needs. Since we can
assume that morally conscientious agents constitute a minority of all agents
who are actually under the duty, depending on the degree of deprivation,
the help required to bring about a satisfactory level of support would
require such agents to weigh bene cence against the promotion of their
own ends and happiness. A paradox arises from this scenario. A morally
good agent is actually worthy of happiness. However, being a morally
good agent, especially under acutely demanding scenarios, would mean
that precisely these agents may need to sacri ce their own happiness to
address need. Therefore, the best moral agents may be less likely to enjoy
the happiness they morally deserve.

Elsewhere | argued that moral overdemandingness is not intrinsic to
Kant’'s moral theory, but contingent upon external circumstances.

TL @ .
Immunity is here understood as a legal title to protection from interference. It does not entail actual
protection in the lack of public legal orders.

KpVv @ ;TP @ .
Alice Pinheiro Walla, ‘Kant’s Moral Theory and Demandingness’, Ethical Theory and Moral Practice
( ) — . See also Alice Pinheiro Walla, ‘Kant and the Wisdom of Oedipus’, Jahrbuch
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Injustice and lawlessness do not only bring about need but also directly
contribute to moral demandingness. This means that protecting moral
agents provides an additional ethical argument for Kant’s exeundum, which
| take to imply not a mere ‘one 0 ' move out of a state of nature.
As stressed earlier, the state of nature is a matter of degree: although a
group may have left the absolute state of nature by entering a legal order,
they are still in a relative state of nature in regard to other polities, towards
whom their external relations remain unregulated. Further, their internal
public institutions will be still very far from the rational ideal of a Kantian
res publica, according to which the principles of external freedom and
equality before the law are the basis of legislation. There is thus a duty
continually to improve this legal order in order to bring it closer to the
rational ideal. The exeundum is thus an ongoing obligation to transition
towards a more inclusive condition of public law, both domestically and
internationally. It is inclusive because arbitrary discrimination and inter-
ference must be gradually abolished and the scope of those included in the
juridi cation of external relations is enlarged, compatible with hierarchies
of legal orders, at di erent levels.

The argument presented above lends support to the idea that Kant's
legal-political thought has a transitional character. It enables us to address
real-world politics and institutions with the guidance of pure principles
derived from Vernunftrecht, or Right of Reason. There is something very
appealing about this picture. It allows us to dismiss the cliché of Kant’s
theory as empty formalism; we nd instead a versatile theory that can
guide us through the messiness and complexity of real political practice.
It is thus not surprising that Kant's theory was recently rediscovered and
celebrated as a promising theory of transitionality.

While | do not dismiss the potential of Kant’s legal theory, which
proponents of a Kantian theory of transitionality are very correct to stress,
in Section . I will address what | take to be a misunderstanding of Kant’s
theory in the recent literature: the con ation of ‘transitionality’ with what
Kant scholars have referred to as ‘provisionality’. While there is a sense in

Praktische Philosophie in globaler Perspektive/Yearbook Practical Philosophy in a Global Perspective

I take hierarchies of legal orders to be required if we are to avoid a world state. Further, the ethical
argument | have sketched is an imperfect duty of individuals, which must be subordinated to
perfect ones, therefore, no ‘con ict of duties’ follow from this argument. As stressed earlier, the fact
that an existing civil condition does not correspond to the perfect ideal of justice of the respublica
noumenon does not undermine its legitimacy as respublica phenomenon.

See Claudio Corradetti, ‘Kant’s Legacy and the Idea of a Transitional Jus Cosmopoliticum’, Ratio
Juris  ( ), - .
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which provisional rights are rights under transitional circumstances (i.e. in
the development towards a condition of public law), | argue that talking
about ‘provisionality’ in general, or applying this notion to duties, misses the
point. Kant restricts the attribute ‘provisional’ to acquired rights, and for a
good reason: it is the indeterminate status of acquired rights in the state of
nature that compels us to leave that state. Once we understand why
acquired rights in the state of nature are deemed ‘provisional’, it becomes
clear that it does not make sense to talk about provisional duties or ‘provision-
ality’ in general. While there is indeed a connection between ‘transitionality’
and ‘provisionality’, this relation pertains exclusively to provisional rights.

The Meaning of ‘Provisional’

Kant’s conceptions of provisional rights and of permissive laws have
received growing attention in recent Kantian philosophy and Kant schol-
arship. Although Kant himself reserves the attribute ‘provisional’ (provisor-
isch) to rights, Kantians have extended the attribute ‘provisional’ also to
duties. It has also become common to refer to ‘provisionality’ in general.

In her article ‘Kantian Provisional Duties’, Heather Ro argued that in
the state of nature we can identify duties that are ‘provisional’, that is,
‘conditional’ upon the agent’s ability to act. In the state of nature, duties of
justice are thus ‘conditional duties’. According to Ro

‘conditional’ or ‘provisional’ duties are conditioned by structural require-
ments, i.e. they have enabling conditions. As long as people are enabled,
then they are under a strict necessitation to act. But if some people are
disabled or dissmpowered, then there is (or at least might be) no duty for
those agents. If it is determined that an agent has a duty, then that duty still
stands as a necessitation to act. Thus provisional here means limited by some
special nullifying hindrance of a temporary nature, e.g. the hindrances of a

‘Determined’ means morally necessary, namely conclusively binding. Unilaterally acquired rights to
external things are ‘indeterminate’ in the sense of ‘morally contingent’, that is, insu  cient to impose
an external obligation. SeeRL : — (8 )andRL : . Since innate right is original and a liberty
(‘no duty not to’), and by de nition not a unilaterally acquired right to something external, its
content does not need to be ‘determined’ by an omnilaterally binding authority; the distinction
provisional/peremptory does not apply to innate right. See Pinheiro Walla, ‘Honeste vive: Dignity in
Kant’s Rechtslehre’ in Adam Cureton and Jan-Willem van der Rijt (eds.), Human Dignity and the
Kingdom of Ends: Kantian Perspectives and Practical Applications, London: Routledge.

See for instance J. P. Messina, ‘Kant’s Provisionality Thesis’, Kantian Review  ( ), -
Rafeeq Hasan, ‘“The Provisionality of Property Rights in Kant's Doctrine of Right’, Canadian Journal
of Philosophy,  ( ), — ; Christopher Yeomans, ‘Kant and the Provisionality of Property’,
in Ansgar Lyssy and Chrlstopher Yeomans (eds.), Kant on Morality, Humanlty and Legality:
Practical Dimensions of Normativity, Cham: Palgrave Macmillan, , -
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state of nature, civil war, civil breakdown during a natural disaster, or
anything which makes some incapable of ful Iling duties of justice. In the
absence of an authoritative neutral judge and the rule of law backed by a
coercive force, duties of justice are provisional. Some examples might be
helpful here. Looking solely at Kant’s works, four provisional duties are
easily identi able; initial acquisition of property, initial institution of civil
society, autocrats governing in accordance with republican principles, and
sovereigns delaying preliminary articles , and of Perpetual Peace.

The idea that certain duties have ‘enabling conditions’, that is, that they
may only apply to agents who are materially able to discharge them, is
barely something that applies only to duties of justice in the state of nature.
Latitude in general signalizes that practical reason is taking into account
the limitations of nite rational agents for discharging a duty. All imperfect
duties, insofar as they are wide duties, allow agents some latitude in
deciding how to discharge the obligation, permitting them to circumvent
material limitations (temporary or otherwise) or to reconcile the duty in
question with other indirect duties that also require the agent’s time and
resources. In the Groundwork, Kant refers once to strict duty as allowing
‘no exceptions to the principle of duty’, indirectly suggesting that wide
duties would allow such ‘exceptions’.  However, the idea of a duty
allowing an ‘exception’ is misleading (and Kant himself acknowledges this
later on, appearing to contradict himself). It is not the case that a duty
‘ceases’ to apply to the agent if she is incapacitated; it is only a determinate
act token or course of action which is ruled out as an option for the agent if
she is incapable to act in a speci ¢ way. The view that the duty ‘ceases to
apply’ is due to a confusion between the principle of duty (the ground of
obligation) and particular actions that would discharge the obligation.

From a Kantian perspective, the obligation lies in the principle of duty, and
not in the token actions we consider required by the principle. Actions are
applications of maxims of duties to the particular circumstances of a
concretely situated agent. They result from our judgement or interpret-
ation of what we are required to do in a speci c scenario, or from what is
generally considered to discharge or comply with a certain obligation.

Heather Ro , ‘Kantian Provisional Duties’, Jahrbuch fiir Recht und Ethik  ( ), - ,at
, emphasis in original.
In GMS : n, Kant states: ‘I here understand by a perfect duty the one that allows of no

exception to the advantage of inclination.’” | adopted the translation by Timmermann in Immanuel
Kant, Groundwork to the Metaphysics of Morals: A German—English Edition, Cambridge: Cambridge

University Press, .SeealsoRL : - .
GMS : .SeealsoTL : .
See RL : and Hirsch, Freiheit und Staatlichkeit bei Kant,
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Paradigmatically, imperfect duties are derived from second-order moral
ends that all agents are required to adopt. If a speci c act-token that
would fall under the description of the duty must be contingently discarded
as an option for discharging the duty, this does not extinguish the duty
itself, but only a possible way of complying with the duty. The agent can
discharge the duty in other ways or at a later time, although she may feel
sorry or even guilty that she cannot act when prompted to. This is especially
the case when the need of speci ¢ persons must go unattended, since
agents who are genuinely committed to a moral end will particularize
moral requirements: concrete external circumstances may trigger a speci ¢
duty (say of bene cence or justice). Responding to these external circum-
stances is thus considered in the agent’s judgement as her moral task (what
she is required to do under the circumstances). Not being able to comply
with one’s moral tasks of the moment will be perceived by conscientious
moral agents (i.e. agents who genuinely care) as a moral failure and a reason
for regret, although this may not be objectively the case.

The comparison with wide duties of virtue seems to beg the question,
since Ro s talking about duties of justice in the state of nature as being
‘conditional duties’. These are not duties involving latitude; paradigmatic-
ally they are strict and in principle externally coercible. However, there are
cases in which a duty is objectively strict and yet must be treated subjectively
as wide. Kant’s ethical and legal-political works are strewn with examples
of objectively strict duties that are treated subjectively as wide ones.
Consider the examples mentioned by Ro , namely, preliminary articles

,and of Towards Perpetual Peace. In Kant’'s own words, these are laws
that:

taking into consideration the circumstances in which they are to be applied,
subjectively widen his authorization (leges latag) and contain permissions,
not to make exceptions to the rule of right, but to postpone putting these
laws into e ect, without however losing sight of the end; he may not
postpone to a nonexistent date (ad calendas graecas, as Augustus used to
promise) [...] For the prohibition here concerns only the way of acquiring,
which from now on shall not hold, but not the status of possession.

Under the wide laws (leges latae) mentioned above, we see not an ‘excep-
tion’ to the principle of right, but the preservation of an acquisition title

See TL : -

For examples of such ethical duties see for instance the duty to cultivate morality in oneself (TL
— ) and Kant's discussion of one’s perfection as a moral end (TL : ).
ZeF : , my emphasis.
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together with the commitment to refrain from a speci ¢ mode of acquisition
in the future. The title of acquisition is not deemed invalid, although its
mode of acquisition is now considered prohibited. The wide law thus
allows states of a airs to be brought gradually in line with the rule of right,
as opposed to being retroactively corrected. This case in which a strict
duty (to abstain from certain modes of acquisition) is treated subjectively
as wide is what I will call a matter of moral prudence (when being too strict
or too hasty in its implementation would result in undermining the moral
end altogether). True, moral prudence enables a transition towards a more
just legal order by allowing gradual change. But does it mean that we are
dealing with a ‘provisional’ duty?

Ro argues that provisional duties are strict duties turned wide, thus
enabling postponement. Ro ’s interpretation is a clear response to the
demandingness problem | sketched before. Because compliance with
juridical duties can be extremely burdensome on individuals in the state
of nature, those duties must allow for leniency. This point, she states, is
not merely that ‘ought implies can’, but that there is something ‘distinctive
about provisional duties that deserves attention’.

However, identifying wide principles of duty (leges latae) with ‘provision-
ality’ ultimately obscures the reason why we should leave the state of nature
in the Kantian framework. The rationale behind the duty to ‘bridge the
juridical gap’ becomes unintelligible, if not circular. While latitude may be
understood as a policy of ‘moral prudence’ by allowing us to protect the
moral ends reason commands us to realize and avoid being overly
demanding on individuals, the attribute ‘provisional’ refers to the conditions
required for the possibility of obligation. At stake in the case of provisional
rights is precisely their capacity to bind, that is, the moral faculty of the right
holder to impose a duty on others. As | will explain, duties corresponding to
acquired rights in the state of nature are possible due to permissive laws of
practical reason. In contrast to the acquired rights to which they correspond,
corresponding duties need not be deemed ‘provisional’.

The interpretation | defend in this chapter is that provisional rights are
rights whose status is still indeterminate; provisional rights are thus still

Does Kant's view not allow for a theory of reparation for past wrongs? It certainly does. However, it
may be the case that rectifying past wrongs retroactively may be ‘too messy’, since, for instance,
ongoing possession or occupation of territory creates a rightful title over time. The way forward is
thus to implement the new principle forbidding previously accepted modes of acquisition (say,
through marriage, as usual among royal houses in Europe, or through colonial rule) while accepting
as valid past acquisition.

Ro , ‘Kantian Provisional Duties’,
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vulnerable to contestation by competing rights claims. Peremptory rights,
in contrast, have a conclusive status. All other competing rights claims are
thus ruled out. Provisional (provisorisch) alludes to the modality of a right.
Provisional rights are rights in expectation of a future civil condition, under
which they can become peremptory or conclusive, that is, morally neces-
sary. It is thus imprecise to think about provisional rights as being
‘temporary’ as opposed to ‘permanent’, although these meanings may seem
very close to the idea of a modality of rights.

Acquired Rights and Permissive Laws of Practical Reason

Before developing my argument in more detail, 1 will point out a related
problematic interpretation, this time focusing on the notion of permissive
laws.  Permissive laws are directly connected to provisional rights. It is
thus not surprising that the way ‘provisionality’ has been constructed in
the secondary literature has direct implications for the interpretation of
permissive laws, namely as principles that temporarily permit the morally
impermissible.

Lea Ypi, in her in uential article ‘A Permissive Theory of Territorial
Rights’, o ers the following interpretation of permissive laws:

A permissive law, according to Kant, is ‘necessitation to an act such that one
cannot be necessitated to do it’ ( : fn). This apparently obscure
de nition is meant to introduce a third kind of norm (in addition to
commands and prohibitions) required to exceptionally justify acts that we
would ordinarily consider incompatible with principles of right. The
Kantian idea that an action is incompatible with principles of right if it
cannot coexist with everyone’s freedom in accordance with universal law
(: ;) hasalready been discussed by other authors [...]. What bears
emphasis is the relationship of this de nition to permissive principles, i.e.
their employment to assess normatively relevant circumstances in which a
course of action incompatible with the idea of equal freedom is pursued.

According to Ypi, permissive principles justify states of a airs incompatible
with the idea of right ‘only provisionally and conditionally’. They are thus

§ and § of Private Right (RL : — and : — respectively) deal with the distinction
provisional/peremptory. ‘Possession in anticipation of and preparation for the civil condition, which
can be based only on a law of common will, possession which therefore accords with the possibility
of such a condition, is provisionally rightful possession, whereas possession found in an actual civil
condition would be conclusive possession.’

For the concept of a permissive law, see also Brecher in this volume (Chapter ).

Lea Ypi, ‘A Permissive Theory of Territorial Rights’, European Journal of Philosophy — ( ),

-, my emphasis.
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Bridging the Juridical Gap

provisional in the sense that they temporarily permit an unrightful state of
a airs ‘as long as principles of right are not in place’. Therefore,

it might be possible that, at T , an action is incompatible with principles of
right but justi ed because it is the only way through which those principles
could be realized. This does not mean that the same permission is also
required at T , where other avenues might be available. Hence, permissive
principles are principles of transition: they apply to past actions but not
necessarily to future ones.

This reading presupposes the idea that an unrightful state of a airs must
precede the implementation of a condition of public justice. Violence is
nothing other than coercion without law, the di erence being that under
the circumstances speci ¢ coercive acts may actually be conducive to the
institution of a civil condition. As necessary means to a morally required
end, violence and thus injustice must be tolerated, but only ‘conditionally’,
that is, as long as required to further the moral end. The problem with this
view is the idea that something incompatible with right is permitted for the
sake of right itself, a view that may sound strikingly consequentialist to
Kant’s stunned readers. As Bernd Ludwig observed, although Kant did
express this view earlier (and we also see it expressively formulated in

in Towards Perpetual Peace), Kant seems to have abandoned the
‘experimental’ idea that violence must necessarily precede Right before the
creation of a civil state. How should we thus understand the idea of a
permissive law in the absence of a condition of public law? Ludwig suggests
that the use of coercion must be already rightful from the very beginning,
but does not elaborate the claim further.

In Section . , I will develop the idea that permissive laws enable certain
legal positions in the state of nature. It is not that something unrightful
must be accepted as a necessary bridge towards a rightful condition, but
that rightfulness must be established ex-ante as a precondition to a future
civil condition. The reasons for this are not empirical considerations about
implementing ends in transitional scenarios but a rational requirement to
adopt certain normative assumptions. Therefore, while the idea of permis-
sive laws as principles of transitionality indeed applies to Perpetual Peace,

Ypi, ‘A Permissive Theory of Territorial Rights’, . V-MS/Vigilantius,
ZeF Bernd Ludwig, Kants Rechtslehre, Hamburg: Meiner, / , , fn.
Ibid.

Here is a perfect example of Kant’s position in Perpetual Peace: ‘These are permissive laws of reason
that allow a situation of public right a icted with injustice to continue until everything has either of
itself become ripe for a complete overthrow or has been made almost ripe by peaceful means; for
some rightful constitution or other, even if it is only to a small degree in conformity with right, is
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it cannot be con ated with the concept of provisional rights. As already
pointed out by Joachim Hruschka, we are dealing with two distinct
meanings of permissive laws in Towards Perpetual Peace and the Doctrine
of Right.

Permissive Laws as Power-Conferring Norms

Joachim Hruschka argued that in order to understand permissive laws in
the Doctrine of Right one must distinguish between two meanings of
permitted actions: actions that are ‘allowed’ (erlaubt) and actions that are
‘merely allowed’ (bloR erlaubt). The actions and states of a airs that are
the subject matter of permissive laws are ‘merely allowed’: they are neither
prohibited nor commanded. One is at liberty to perform or not perform
them. For instance, all things equal, I am at liberty to touch the tip of my
nose with my nger. I am neither obligated to nor prohibited from
touching the tip of my nose. What is distinctive of permissive laws in
general is therefore not that they turn the prohibited into permitted, but
that they turn the morally indi erent into a morally relevant action or state
of a airs.

Drawing upon Achenwall, Hruschka’s insight is that permissive laws
transform mere liberties (i.e. actions that are morally indi erent) into
moral faculties, that is, into morally relevant actions with the power to
bind others, giving rise to a proper individual right. The permissive law in
the Doctrine of Right should be thus understood as a power-conferring
norm. Its role is to create obligations from deeds or states of a airs that

better than none at all, which latter fate (anarchy) a premature reform would meet with. Thus
political wisdom, in the condition in which things are at present, will make reforms in keeping with
the ideal of public right its duty; but it will use revolutions, where nature of itself has brought them
about, not to gloss over an even greater oppression, but as a call of nature to bring about by
fundamental reforms a lawful constitution based on principles of freedom, the only kind that

endures.’ ZeF :  note.
Joachim Hruschka. ‘The Permissive Law of Practical Reason in Kant's “Metaphysics of Morals™,
Law and Philosophy  ( ), — ,andJoachim Hruschka. ‘Das Erlaubnisgesetz der praktischen

Vernunft und der urspriingliche Erwerb von Stiicken des Erdbodens’, in Kant und der Rechtsstaat
und andere Essays zu Kants Rechtslehre und Ethik, Freiburg im Breisgauand Munich: Karl Alber,
, — . Seealso Reinhard Brandt. ‘Das Erlaubnisgesetz, oder: Vernunft und Geschichte in
Kants Rechtslehre’, in Reinhard Brandt (ed.), Rechtsphilosophie der Aufklarung, Berlin: De Gruyter,
‘An action is allowed (licitum) which is not contrary to obligation. [...] An action that is neither
required nor prohibited is merely allowed.” Introduction to the Metaphysics of Morals, RL :
and . | follow Hruschka in using ‘allowed’ as the translation of ‘erlaubt’, as opposed to
‘permitted’ as used in Immanuel Kant, Practical Philosophy, ed. and trans. by Mary Gregor,
Cambridge: Cambridge University Press,
Hruschka. ‘“The Permissive Law of Practical Reason in Kant’s “Metaphysics of Morals™,
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Bridging the Juridical Gap

otherwise would not give rise to rights. Note that this takes place outside a
condition of public law (i.e. in the state of nature).

This postulate can be called a permissive law (lex permissiva) of practical
reason, which gives us an authorization that could not be got from mere
concepts of right as such, namely to put all others under an obligation,
which they would not otherwise have, to refrain from using certain objects of
our choice because we have been the rst to take them into our possession.
Reason wills that this hold as a principle, and it does this as practical reason,
which extends itself a priori by this postulate of reason.

Kant claims that ‘reason wills that this holds as a principle’. What does it
mean to say that ‘reason wills’ x? Provisional rights are acquired rights in
the state of nature. As acquired rights, they rely on the notion of a
permissive law of reason for their bindingness. In contrast to Achenwall,
who believed that self-preservation provided the moral basis for certain
moral faculties, Kant thought that only an act of choice (Willkiir) that
also had universal character (i.e. not contingent, not unilateral) could be
the basis of a moral capacity to coerce others externally. Since these
conditions are only ful lled in a condition of public right, and yet
acquisition must take place before the implementation of a condition of
public right, the permissive law is called upon to create a moral faculty in
the state of nature. The permissive law turns a mere liberty (‘no-duty’) into
a moral faculty, which creates rights and corresponding obligations.
Provisional rights are thus ex ante rights.

The way Kant connects permissive laws and provisional rights follows
from his apagogical argument for acquired rights in the state of nature.
An apagogical argument is an indirect proof of a proposition (from the
Greek apagein, ‘to lead away’). Something must be assumed to be true
given another proposition, whose truth cannot be denied.

For an object of my choice is something that | have the physical power to
use. If it were nevertheless absolutely not within my rightful power [sollte es
nun doch rechtlich schlechterdings nicht in meiner Macht stehen] to make use
of it, that is, if the use of it could not coexist with the freedom of everyone in
accordance with a universal law (would be wrong), then freedom would be

RL : , my emphasis.

Gottfried Achenwall and Johann Stephan Plitter, Anfangsgriinde des Naturrechts (Elementa luris
Naturae) ( ), ed. and trans. by Jan Schroder. Frankfurt am Main: Insel, , 8 . p.

RL :

Eugen Bucher, ‘Der von den Juristen verkannte apagogische Beweis — dazu auch Kant und Kelsen’,
in Andreas Heldrich et. al. (eds.), Festschrift fir Claus-Wilhelm Canaris zum . Geburtstag, Munich:
C. H. Beck, . -
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depriving itself of the use of its choice with regard to an object of choice, by
putting usable objects beyond any possibility of being used; in other words,
it would annihilate them in a practical respect and make them into res nullius,
even though in the use of things choice was formally consistent with
everyone’s outer freedom in accordance with universal laws. — But since
pure practical reason lays down only formal laws as the basis for using
choice and thus abstracts from its matter, that is, from other properties of
the object provided only that it is an object of choice, it can contain no
absolute prohibition against using such an object, since this would be a
contradiction of outer freedom with itself.

It is possible to think of each person making use of objects of choice
(whatever these are) as mutually compatible with the freedom of everyone
else. But how can we be sure that it is rightful to make use of objects of
choice? For the sake of the argument, we could try to imagine what would be
the implications of deeming the use of objects of choice impossible from the
perspective of right. We do not need to assume that using these objects is
prohibited by reason; our assumption is instead that objects of choice are
beyond the scope of the principles of right. They cannot belong to anyone
because the juridical concept of possession (as something that belongs to
another as a matter of title), cannot apply to any external objects. In this case,
we would need to assume that all objects of choice are res nullius, that is,
things that cannot possibly be or become the Mine or Thine of any person.
A res nullius is not merely a res vacua (a ‘vacant’ object which contingently
happens to have no possessor); it is something that in principle cannot belong
to anyone, that is, out of reach from the perspective of rights. However, if we
take into account the very concept of practical reason, we realize that the
fundamental end of practical reason itself must be Willkiir or choice. Choice
is about setting and pursuing ends for ourselves. It follows that if we assume,
at the same time, that objects of choice (the very matter of choice) are outside
the scope of Right, this would amount to denying choice as the fundamental
purpose of practical reason. It would imply a contradiction.

Apagogical arguments are often identi ed with reductio arguments
(reductio ad absurdum). However, this comparison is not very helpful for
understanding how apagogical arguments can function as indirect proofs
in Kant’s theory. Kant makes wide use of apagogic argumentation in the
Groundwork, more precisely, in the way duties are derived from the
categorical imperative. For instance, the prohibition against suicide arises
from the insight that universalizing a maxim of taking one’s life whenever

RL :
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one is distressed would be incompatible with ‘the end of nature’; similarly,
a false promise, when universalized, would contradict the very end of
communication and speech. The opposite maxim of veracity must be thus
adopted as a duty. Similarly, we must admit the possibility of acquired
rights in the state of nature (i.e. provisional rights) because assuming the
contrary would lead to a contradiction of practical reason with itself:
freedom would be depriving itself of its own rationale, that is, its exercise
of choice in regard to external objects (the objects of one’s choice).
Therefore, it must be possible to make use of external objects (they must
be included within the scope of rights) and a permissive law must be
posited to confer persons a power to bind others that they could not
otherwise have (i.e. unilaterally).

Which kind of contradiction does Kant identify in his argument for the
possibility of possessing objects of choice? Comparing the above Doctrine of
Right passage with the Groundwork, it is not a contradiction in thought or in
conception, but a contradiction in the will. We cannot will that such a
state of a airs (external objects as res nullius) be the case. Why not? The
assumption is a substantive one: it presupposes a conception of the nature of
practical rationality in its external orientation. Reason ‘wants’ objects of
choice to become the objects of choice of someone. Given the end of practical
reason, it is therefore fundamental to assume that we can incorporate our use
of objects under the scope of external freedom and thus of rights.

If so, why are rights to objects of choice ‘provisional’ in the state of
nature? Why can’t reason also fully settle their status as the conclusive rights
of someone in the state of nature? This is because even though it is possible
to have objects of choice, acquiring speci ¢ objects in such a way as to
enable the exercise of choice also entails an entitlement against arbitrary
interference from others; my immunity from interference requires an
ability to impose a corresponding liability on all others not in possession
of my object not to interfere with my exercise of choice. I must thus be
able to bind all others to respect my possession. The right is provisional
because | can only bind under universal conditions (omnilaterality), and
these conditions are not given in the state of nature.

A possible objection to the interpretation of permissive laws as power-
conferring norms in the Doctrine of Right would be the idea of natural

RL @ .

The distinction was introduced by Onora O’Neill in her ‘Consistency in Action’, in Nelson
T. Potter and Mark Timmons (eds.), Morality and Universality: Essays on Ethical
Universalizability, Dordrecht: Reidel, .=
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permissive laws. These appear in his discussion of personal rights akin to
rights to things. | have argued that the role of permissive laws in the case
of provisional rights is creating a moral faculty, not turning the morally
impermissible into the morally permissible. At least in the case of sexual/
marital relations, Kant did seem to think that the permissive law would be
turning something prohibited, namely, enjoying another person as an
object, into something permissible, that is, an exclusive and reciprocal
personal relationship in which the partners mutually acquire each other
(Kant's conception of marriage). Kant postulates that sexual relations
between persons of the opposite sex are permitted by a ‘natural’ permissive
law. One may wonder why the permissive law is deemed ‘natural’ in this
and in the other two types of personal rights. For the sake of brevity, I will
focus on marital rights.

As Kant explains, in the state of nature ‘there can be societies compatible
with rights (e.g. conjugal, paternal, domestic societies in general, as well as
many others); but no law “you ought to enter this condition” holds a priori
for these societies’.  There is thus no duty to enter such personal relations.
And vyet, there is something about our human nature that makes these
personal relations both unavoidable and morally problematic. They have to do
with facts about the human species (sexual desire, procreation, the need to
form a household). While biological facts per se do not give rise to rights, we
see the rational need to bring personal relations that are shaped by these
fundamental biological facts under the scope of Right. The permissive law is
‘natural’ in this case because it involves empirical aspects of human life that
would not automatically involve rights; however, these relations must never-
theless be brought into the sphere of right for their very moral possibility.
And this seems to contradict my previous interpretation of permissive laws.

Unlike external objects of choice, there would be no contradiction of
practical reason with itself in depriving oneself of sexual relations with

RL : -

Several Kant scholars have criticized Kant's exclusion of same-sex relationships from permissible
sexual relations. For a criticism of Kant's position given his own theoretical commitments, see
Martin Brecher, ‘Animal Desire and Rational Nature: Kant's Argument for Marriage and the
Problem of “Unnatural” Sex’, in Pérttyli Rinne and Martin Brecher (eds.), Kant on Sex, Love,
and Friendship, Berlin: De Gruyter, , — and Martin Sticker, “The Case against Di erent-
Sex Marriage in Kant’, Kantian Review  ( ), — . Forarevised Kantian account of sexual
relationships see Helga Varden, ‘A Kantian Conception of Rightful Sexual Relations: Sex, (Gay)
Marriage and Prostitution’, Social Philosophy Today — ( ), — ,and Helga Varden, Sex,
Love, and Gender: A Kamian Theory, Oxford: Oxford University Press,

RL :

For an alternatlve interpretation of ‘natural’ permissive laws, see Martin Brecher, Vernunftrecht und
Verdinglichung: Eine Rekonstruktion von Kants Eherecht, Berlin: De Gruyter,
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another person. In fact, Kant is puzzled about the idea of enjoying another
person sexually; he suggests that sex is the most objectionable way in which
one could instrumentalize another rational being. However, Kant is
ambivalent about why one should nevertheless allow heterosexual sexual
relations between consenting adults. While he argues that reproduction of
the species requires sexual relations (and this is his argument for rejecting
same-sex sexual relations and bestiality) he nevertheless does not restrict
heterosexual sexual relations to reproduction; surprisingly, a possible
motivation he acknowledges for engaging in sexual relations is not the
intent to procreate but the enjoyment of each other’s sexual organs for the
sake of pleasure.

The end of begetting and bringing up children may be an end of nature, for
which it implanted the inclinations of the sexes for each other; but it is not
requisite for human beings who marry to make this their end in order for
their union to be compatible with rights, for otherwise marriage would be
dissolved when procreation ceases.

Even if it is supposed that their end is the pleasure of using each other’s
sexual attributes, the marriage contract is not up to their discretion but is a
contract that is necessary by the law of humanity, that is, if a man and a
woman want to enjoy each other’s sexual attributes they must necessarily
marry, and this is necessary in accordance with pure reason’s laws of right.

For Kant, sexual relations must be regulated by Right not because they
promote external freedom, but because only exclusive rights to each other
can ensure the reciprocity required for sexual relations to qualify as
compatible with the right of humanity in our persons. The argument
seems to be the following: since engaging in sexual relations amounts to
enjoying a person similarly to a thing and threatens to reduce them to their
sexual organs, mutually acquiring each other (possessing each other as a
whole person) to the exclusion of others from the same relation, is neces-
sary for restoring the spouses’ status as complete persons within their sexual
relationship with each other. Does the natural permissive law turn a
morally ‘abhorrent’ state of a airs into a morally acceptable relationship
in the case of marriage?

Again, the permissive law plays a power-conferring function, this time
within a personal relationship. It is the permissive law that creates the
moral faculty that enables the spouses to possess each other in the rst
place. Note that the claim goes beyond the mere consent of the involved

RL : . RL : -
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parties to be in such a relationship. Sexual relations per se do not give rise to
any claims to exclusive possession of one’s partner; only a permissive law can
do that. There is something a spouse can claim against the other spouse even
if she is no longer invested in or committed to the relationship.

The di erence between a natural permissive law and the permissive laws
I discussed before is that a natural permissive law does not need to give rise
to provisional rights; the duties and rights arising from marriage do not
commit us to entering a civil condition for their bindingness as does
possession of external objects in the state of nature. This is because we
are dealing with claims to persons; no possession of external things is
involved. Despite Kant's claim that one can fetch a partner who ran
away similarly to the way one would recover a lost thing, ‘possession’ in
that case is a metaphor for the privilege spouses have over each other and in
regard to everyone else. Although marriage bene ts from the existence of a
civil condition, the obligations marriage impose on other people (their lack
of privilege in regard to one’s spouse) does not require omnilaterality
conditions to be in place in the way possession of external objects does.

Conclusion

Kant's apagogical argument is driven by the rational requirement to avoid
a contradiction of reason with its own fundamental assumptions.
Rechtswidrig (what is ‘against Right’) is thus de ned as what would be
self-contradictory, given fundamental, Kantian assumptions about the
nature of practical reason and external freedom. The postulate thus extends
practical reason by creating a moral faculty to bind.  Provisional rights are
rights in expectation of a future civil condition.

According to the transitionality reading sketched before, Kant’s concern
in formulating his legal-political theory is to account for the implementa-
tion of principles of justice under non-ideal conditions: the imperfection
or complete absence of political institutions, the messiness of politics, the
frailty of human nature, the need to overcome past practices that are
incompatible with right and to progress gradually towards a condition that
is closer to rational ideals. My criticism is aimed at accounts that identify
or con ate ‘transitionality’ with ‘provisionality’. | have argued that Kant’s

In the case of external objects, one must assume a common possession of all things in order to derive
the idea of a division (acquisition) of the earth’s resources. No such presupposition is required in the
case of personal rights, which are merely ‘akin to rights to external objects’, but actually involve
persons.

RL @ . RL :

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2









External Freedom and Kantian
Legal Philosophy

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2






The Kantian Legal Relation as Radical
Non-Positivism

George Pavlakos

Introduction

Contemporary legal non-positivism still remains hostage to the idea that
state law is the main paradigm of law. As such it shares with its rival,
positivism, some deeper assumptions about the grounds of legal
obligations mainly by subscribing to an account of legal rights and duties
that rests on the existence of established legal practices and institutions.
The chapter suggests that Kant's relational account of legal obligation
enables us to push the boundaries of non-positivism beyond any estab-
lished legal practices. Accordingly, over and above any other substantive
contribution that Kant’s Doctrine of Right may make to debates on law
and morality, it e ects a deeper and more radical change at the level of
theory: it prioritizes legal relations over law-practices in the explanation of
legal obligations. Kantian non-positivism, as | claim in this chapter,
supports a relations- rst account of legal obligation. To defend the plausi-
bility of this claim, | undertake to develop some of its key building blocks,

Ancestors of this chapter were presented as papers at the Aristotle University of Thessaloniki; the
conference ‘Law and Morality in Kant’ at the University of Gottingen; the Legal Theory Workshop at
UCLA; the University of Bologna; the Psychopedis Seminar in Political Theory in Athens; the
University of Glasgow; the Vienna Lectures on Legal Philosophy; a conference on Kant and Marx at
the Erasmus University of Rotterdam; the University of Frankfurt; the Yeoh Tiong Lay Centre at
King’s College London; the Surrey Centre for Law and Philosophy; the Toronto Faculty of Law
Colloquium and the Irish Jurisprudence Society. | am indebted to the respective audiences for valuable
feedback, and for detailed and written comments to Tom Bailey, Sam Chilovi, Connor Crummey,
Katrin Flikschuh, Mark Greenberg, Carsten Heidemann, Katharine Jenkins, A J Julius, Daniel
Murata, Hilary Nye, Hamish Stewart, Federico Szczaranski, Andreas Takis, and Nicholas Vrousalis.
Luke Davies acted as my brilliant commentator at the Gottingen conference, rescuing me from many a
mistake. Ultimately, the chapter owes its existence to Martin Brecher, Philipp Hirsch, and Bernd
Ludwig, the organizers of the Gottingen conference, who invited my contribution and patiently
discussed my interpretation of Kant's legal philosophy. Some of the ideas in Sections . . ,

and .. were rst aired in considerably less detail in Toni Marzal and George Pavlakos ‘A
Relations-First Approach of Choice of Law’, in Roxana Banu, Michael Green, and Ralf Michaels
(eds.), Philosophical Foundations of Private International Law, Oxford: Oxford University Press, ,
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even though | cannot do full justice to the complexity of the issues
involved within the limited space | have here.

In Section . , I discuss the positivist commitments of contemporary
non-positivism and demonstrate that a key consequence is the mischaracter-
ization of the existence conditions of legal relations. Legal positivism under-
stands legal relations as obtaining when some institutional rule imposes an
obligation on two or more parties. Accordingly, its explanation of legal
relations subsists on the standard positivist explanation of legal obligations,
as obtaining exclusively in virtue of their social sources. As it turns out, non-
positivists fail to challenge the positivist picture by assigning to legal relations
a more prominent role in the explanation of legal obligations. And yet, as the
evidence from both the phenomenology of legal practice and legal scholarship
suggests, it is imperative to seek an independent explanation of legal relations
which, in turn, would facilitate an account of the grounds and scope of legal
obligations, in a radical non-positivist manner.

Section . uses a Kantian account of juridical relations to suggest a
route for reversing the explanatory priority of institutional rules over legal
relations in the account of legal obligations. To explore the possibility of a
relations- rst or radical non-positivism, | propose an avant-garde reading
of Kant’s Universal Principle of Right (UPR) as a pre-institutional moral
principle that grounds omnilateral demands of rightful action. Meanwhile,
| seek to remove two key obstacles which threaten to undermine the
proposed reading: the rst emerges from a more standard reading of
Kantian right, according to which juridical relations rely on some prior
notion of individual freedom or autonomy; to counter it, | follow the lead
of Katrin Flikschuh, who in recent work has launched a powerful challenge
to this quasi-Lockean reading. Second, in response to the objection that
the relational reading of Kantian right actually necessitates positivism,
instead of combating it, I o er the preliminaries of an argument about
how UPR can generate standards which are expressions of an omnilateral
will, without requiring the presence of the state or its institutions.

Ultimately, the chapter points to the signi cance of legal relations for legal
theory: when accounting for legal relations is made an independent explana-
tory task, then the current boundaries between positivism and non-
positivism need to be redrawn, to accommodate the possibility of radical

I shall limit the scope of the discussion to authors working in analytical legal theory broadly
construed, owing to the centrality of this tradition in recent debates between positivism and non-
positivism.
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non-positivism. A Kantian, relations- rst, account of legal rights seems to
me to o er currently the best way forward for delivering this important task.

Legal Relations: An Explanatory Challenge for
Legal Theory

Much in the phenomenology of legal reasoning suggests that it is of
independent value to take an interest in relations between parties to a legal
dispute when looking to determine what the law requires in terms of rights
and obligations: take for instance cases in private international law which
involve transnational dealings between private actors and which, when
brought before a judge, require the court to determine the applicable law.
Judges in this eld operate under a requirement not to assume that the
applicable law is the law of their own jurisdiction (lex fori) but to rst locate
the legal relation which would eventually licence an inference to the applic-
able law, often residing in the legal order of another jurisdiction. Or take any
of the classic cases where courts develop legal principles in the interstices of
established rights and duties to determine the legal consequences of an
interaction between parties. Thus, in Donoghue v. Stephenson — for many the
case introducing the modern law of negligence in the common law jurisdic-
tions — the relation between Ms Donoghue and the tortious manufacturer of
poisonous ginger beer became the primary focus of the judicial inquiry, in
the absence of any legal rights and duties rested in earlier institutional
action. More dramatically, when we move to the global context, inter-
national lawyers often depart from established understandings of inter-
national responsibility, whereby only states count as subjects of
attribution, and instead investigate the relations among a variety of non-
state actors to determine the relevant legal obligations.

This explanatory importance of relations resonates diachronically in the
legal literature: Friedrich Carl von Savigny, writing in the nineteenth
century, initiates a radical shift from state legal rules to pre-institutional
relations between parties to a dispute, as determining factors of the choice
of law methodology. In a more contemporary key, Arthur Ripstein

Marzal and Pavlakos, ‘A Relations-First Approach’.

In the present context | understand as established those legal obligations that have been created by
institutional action (legislation or adjudication).

Donoghue v. Stevenson [ 1AC. ( May ).

Friedrich Carl von Savigny, System des heutigen rémischen Rechts, nd reprint of the edition,
Aalen: Scientia Verlag, ; Friedrich Carl von Savigny, A Treatise on the Con ict of Laws, trans. by
William Guthrie, Edinburgh: T&T Clark Law Publishers,
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suggests that legal ‘right(s) to security of person and property must be
analysed in terms of your already standing in a certain type of relation to
other people’. Such re ections can be understood as recommending that
one resist an outright reduction of relations that generate legal obligations to
standards which rest on prior action taken by legal institutions. Meanwhile,
they suggest the possibility of legal relations which escape a ready-made
characterization that traces them back neatly to a state-based legal order.

But if such relations can play some role in the explanation of legal rights
and duties, we are in need of an account that does not pre-empt their
dependence on practices of state o cials or, for short, law-practices. On a
fairly neutral characterization, which does not commit itself to the
dependence of legal relations on law-practices, that a relation between two
or more parties is legal implies that their interaction is subject to one or more
legal obligations. This formulation makes no assumption about which of
either the relation or the obligation enjoys explanatory priority over the
other, remaining thus open to at least two readings. On the rst one, ‘legal
relation’ is just another name for the range of persons that fall within the
scope of antecedently established legal requirements; call this reading scope-
oriented. In this version, legal relations subsist entirely on pre-existing law-
practices and the obligations those engender. A more demanding reading
would have ‘legal relation’ playing the role of a criterion for the obtaining
of legal obligations, which is independent of law-practices; call this the
ground-oriented reading. On this reading, the fact that legal relations may
serve as self-standing grounds posits a noteworthy demand on the explan-
ation of legal obligations: namely, the requirement that law-practices be
merely a contingent ground of the relevant legal obligations.

Arthur Ripstein, Private Wrongs, Cambridge, MA: Harvard University Press, ,
Throughout the chapter, | will count as relevant institutional action any actions taken by state
o cials and proceed on the understanding that legal institutions and their practices are state-based;
see alson. .
| adopt here standard use, whereby the term ‘law-practices’ refers to collections of ordinary
empirical facts about the sayings, doings, and mental states of members of constitutional
assemblies, legislatures, courts, administrative agencies, and the like (Mark Greenberg, ‘Hartian
Positivism and Normative Facts: How Facts Make Law II’, in Scott Hershovitz (ed.), Exploring
Law's Empire: The Jurisprudence of Ronald Dworkin, Oxford: Oxford University Press,
— ; Samuele Chilovi and George Pavlakos, ‘Law-Determination as Grounding’, Legal Theory
¢ ) -
For convenience, | will use ‘legal obligation’ also to denote powers, rights, permissions, and so on.
Accordingly, the ‘ground-oriented’ reading does not entirely exclude law-practices: it remains
possible that law-practices are among the grounds of legal obligations, in which case the relevant
legal relation will fall entirely within the scope of the relevant institutional obligations. Importantly,
however, it submits that legal obligations may obtain even in the absence of law-practices. | am
grateful to Marcus Willaschek for pressing me to formulate better this point.
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To preserve neutrality in a manner that accommodates our earlier
intuitions about legal phenomenology, we should opt for the demanding,
ground-oriented reading. For, the scope-oriented reading appears to oper-
ate under a key disadvantage: it forecloses the obtaining of legal relations
independently of law-practices because it regards them as mere accessories
of one or other institutional obligation that is the result of actions taken by
the o cials of some legal system. Accordingly, the scope-oriented reading
leaves no space for relations to play any role in the explanation of legal
obligations, suggesting instead that any explanation of the latter necessarily
rests on facts of law-practices. In contrast, the demanding reading allows
that those legal relations may become independent, self-standing grounds
of legal obligations, taking over from law-practices which are demoted to
merely possible grounds. It is only on the ground-oriented reading that we
can avoid begging the question against the neutrality of legal relations, in
violation of the role those play in legal phenomenology. | will proceed to
suggest that the main theoretical accounts of legal obligation in contem-
porary legal philosophy assume a scope-oriented understanding of legal
relations and end up violating the neutrality constraint, by begging the
question in favour of law-practices qua explanantia of legal obligations.

Notwithstanding their explanatory potential, legal relations have not
been subjected to extensive discussion by any of the dominant stands of
contemporary legal theory, of either positivist or non-positivist orientation.
An early suspicion that the reason might relate to a breach of the neutrality
constraint will be con rmed on closer inspection of the standard accounts
from each camp. Following on from this diagnosis, | will argue that respect
for the neutrality constraint supports a radical version of non-positivism,
which regards relations as prominent explanantia of legal obligations.
Kant’s relational account of legal rights will be employed in Section
to esh out such a version of a relations- rst account of legal obligations.

Positivism is Question-Begging

Positivist explanations violate neutrality in a more or less predictable
manner: a positivist account of legal obligations cannot a ord involving
anything other than law-practices in their explanation, on pain of contra-
dicting its own commitment to an understanding of legal phenomena
exclusively in terms of their social sources. If positivism left space for legal
relations to operate as self-standing grounds of legal obligations, it would
be inviting the suspicion that the determinants of law might include
elements other than law-practices. Instead, legal relations must be strictly
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understood as descriptions of the scope of rules which are grounded
exclusively in law-practices. Here is Scott Shapiro con rming this picture
in his book Legality’:

[TThe normativity of law is ‘institutional’ in nature, which is to say that the
legal relations may obtain between people independently of the particular
intentions of those people. This institutionality is made possible by the
structure of master legal plans. Master plans [...] contain authorizations
[...] (that) will typically set out formal procedures which allow people to
exercise power even without the intention to do so.

Accordingly, and setting aside ner nuances of Shapiro’s terminology, legal
relations obtain when the law assigns rights, obligations, and powers on the
basis of institutional rules whose existence or validity can be accounted for
by exclusive reference to law-practices. In other words, from a positivist
perspective, there is no room for legal relations to play an independent role
as grounds of legal obligations. Instead, any account of the grounds of legal
obligations would need to revert to the typically positivist explanation, as
exempli ed by the long-standing tradition introduced by H. L. A. Hart.
This familiar story submits that legal obligations are determined, at the
most fundamental level, exclusively by social facts, even though a legal
system might incorporate other normative (e.g. moral) considerations, on
the condition that the standards of incorporation are laid down in a rule of
recognition whose existence can be traced back to sources that are exclu-
sively social. In this landscape, the only role left for legal relations is that
of describing the scope of whatever, on the positivist story, may count as a
legal obligation.

Along these lines positivism embraces the scope-oriented understanding
of legal relations and demotes them to descriptions of scope of rule-based
obligations, which are ultimately grounded exclusively in law-practices.
In ruling out any deeper explanatory role for legal relations, the positivist
strategy is begging the question of the explanation of legal obligations in
favour of law-practices and, ultimately, positivism. Conversely, to steer
away from that fallacy, positivism would need to allow for explanations of
relations that do not involve law-practices.

Scott Shapiro, Legality, Cambridge, MA: Harvard University Press, . (my emphasis).

H. L. A. Hart, The Concept of Law, nd ed., Oxford: Clarendon Press, .

Kenneth E. Himma, ‘Inclusive Legal Positivism’, in Jules L. Coleman and Scott Shapiro (eds.),
Oxford Handbook of Jurisprudence and Philosophy of Law, Oxford: Oxford University Press,
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How Non-Positivism Inherits Circularity

To a signi cant degree, contemporary non-positivism stands out from its
predecessors by its e ort to pinpoint the question-begging character of
positivism.  Contrary to earlier critics of positivism, contemporary non-
positivists ‘do not focus on the classical problem posed by a clash between
positive law and natural, as epitomised in the Antigone story, to argue that
the former is ultimately subject to an additional test of validity contained
in higher morality’.

Instead, they appeal to an explanatory gap between social sources and
legal obligations to demonstrate the question-begging character of positiv-
ism.  The charge they level at positivism is that it cannot bridge the gap
between social sources and legal obligations, in order to explain how the
latter obtain. The thrust of these strategies is an argument that law-practices
cannot determine their own relevance to the content of legal obligations unless
further elements are added. As the argument goes, there are multiple
(epistemically) possible mappings from the social facts of law-practices to
the content of legal obligations, the result being that what we know about
the facts of the practice cannot settle which of the alternative candidate
mappings from a set of social facts to possible meanings is actual.  This
indeterminacy is then used as a reductio of the positivist notion of validity.
Conversely, to counter the threat of indeterminacy the proposed solution
is to supplement substantive moral principles which can determine the
relevance of social facts and, thus, block the possible deviant mappings.

However, despite early appearances, the non-positivist strategy fails
to set itself altogether free from the predicament of circularity, in the
form of a commitment to law-practices at the most fundamental level of

Greenberg warns that relying on explanations that exclude pre-institutional evaluative facts would

be question-begging. See Mark Greenberg, ‘How Facts Make Law’, Legal Theory ( ),
- at .

Marzal and Pavlakos, ‘A Relations-First Approach’,

Greenberg, ‘How Facts Make Law; ‘Hartian Positivism and Normative Facts’; ‘On Practices and

the Law’, Legal Theory  ( ), = ; Nicos Stavropoulos, ‘Legal Interpretivism’, in Edward

N. Zalta (ed.), The Stanford Encyclopedia of Philosophy ( ), www.plato.stanford.edu/archives/

spr /entries/law-interpretivist/ (accessed June ); Samuele Chilovi and George Pavlakos,

‘The Explanatory Demands of Grounding in Law’, Paci ¢ Philosophical Quarterly ( ),
— . And for cortical discussion, see Hasan Dindjer, “The New Legal Anti-Positivism’, Legal

Theory  ( ), -

Chilovi and Pavlakos, ‘Law-Determmatlon as Grounding'.

Greenberg, ‘How Facts Make Law’; ‘On Practices and the Law’; Chilovi and Pavlakos, ‘Explanatory

Demands’.
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law-determination. | will argue that the reason for that failure is closely
tied to non-positivism’s reluctance to conceive of legal relations independ-
ently of law-practices and assign to them an autonomous role in the
explanation of legal obligations (what | earlier called the ground-oriented
reading of legal relations). As | will turn to demonstrate next, the dominant
strand of non-positivism departs only marginally from the positivist under-
standing of legal obligation, by continuing to regard law-practices as
necessary, albeit partial, grounds of all legal obligation. In e ect, these
non-positivists end up sharing the basic positivist premise which binds
legal requirements to law practices, and merely supplement it with an
additional premise requiring moral facts as additional grounds. While the
adding of a moral component evades partially the charge of circularity in
the explanation of obligations, it does not with respect to relations. For, in
con rming the role of law-practices as necessary grounds of legal
obligations such accounts also uphold the limited role of legal relations,
which continue to appear as the shadows of institutional rules, incapable of
materializing outside law-practices. Ultimately, as it turns out, the non-
positivist idea of legal relations violates the neutrality constraint as much as
its positivist counterpart.

To illustrate the point, think of the broadly Dworkinian strategy —of
involving principles of political morality to ‘close’ the gap of indeterminacy
that arises when social sources are considered as the exclusive determinants
of legal obligations. Although involvement of moral considerations might
be suitable for tackling indeterminacy, it does not cure circularity entirely.
This is because, in any of the known renderings of the interpretivist
strategy, the relevance of any pre-institutional moral considerations, appeal
to which is rendered necessary for law-determination, is itself conditioned
by the law-practices of some legal system. For, to specify in any given case
whether and in what manner political morality is involved in law-

For a related argument that contemporary non-positivism shares positivism’s view about the role of
law-practices in law-determination, see Larry Alexander, ‘In Defense of the Standard Picture: The
Basic Challenge’, Ratio Juris  ( )

Another way to put it is to say that while positivism takes law-practices to be necessary and su  cient
grounds for the obtaining of all legal obligation contemporary non-positivist rivals regard them as
always necessary but never su cient grounds of legal any obligation.

Although Dworkin and his epigones represent what is arguably the dominant strand of
contemporary non-positivism, other in uential accounts share the same predicament: Robert
Alexy’s in uential account considers the ‘claim to correctness’, which is raised by legal
propositions, to be at the centre of an argument for linking law and morality. The claim to
correctness is relevantly raised by propositions which count already as legal, based on existing
law-practices. See Robert Alexy, A Theory of Legal Argumentation, Oxford: Clarendon Press, ;
The Argument from Injustice, Oxford: Clarendon Press,
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determination, we need rst to refer to the actions taken by legal insti-
tutions, including other relevant aspects of the law-practices of a legal
system. Be it in terms of a demand for justi cation that those actions raise,
or in terms of their normative footprint on the overall moral pro le, these
actions together with further aspects of law-practices determine the rele-
vance and extent of the inclusion of moral facts in law-determination.

But this strategy is glaringly weak to escape circularity, if what is
needed — when facts of law-practices are absent or cannot steer the explan-
ation of legal obligations — are grounds whose existence does not rely
directly on any law-practices. For no sooner has our appeal to a moral
principle of duty of care, which governs the relation between
Ms Donoghue and the tortious manufacturer of ginger-beer, been framed
by the law-practices of the system — say, the actions taken by the judges —
than the relation between the parties fails to operate as an independent
explanation. It is precisely because this strategy leaves no room for legal
relations to operate as independent grounds for legal obligations that
contemporary non-positivism ends up conceding the primacy of positivist
ontology. By this I mean an account of legal obligations that is, at the most
fundamental level, determined by law-practices or a collection of social
facts that count as legal in virtue of a master rule of recognition.

Legal Practice as Basic Structure of Governance

Although non-positivists disagree with positivists about the full range of
facts contained in the grounding base of legal obligations, they seem to
agree that law-practices form a necessary part of that base. How is this
convergence of the two camps to be explained? Simplifying a lot, both
camps think of law-practices as forming a basic structure of public govern-
ance (for short, basic structure), which we usually identify with the

For examples, see earlier this chapter (Section . ).

The explanatory demands of grounding in law do not favour standard non-positivism over
positivism (Chilovi and Pavlakos, ‘Explanatory Demands’). Things might turn out di erently
when the target of the explanation is refocused on legal relations and a more radical form of non-
positivism is taken on board. In Section . , | present the contours of a Kantian version of radical
non-positivism, without however addressing in detail questions of law-determination
and grounding.

Non-positivists discuss and reject this picture by saying that the key di erence between positivists
and them is at the most fundamental level of legal determinants — there the non-positivist, but not
the positivist, would include moral facts. But if, as | claim, the reason for the inclusion of non-
positivist moral facts is the existence of law-practices (because they trigger moral principles, or
because they are determining the relevant moral footprint) then the primacy of the positivist
ontology remains intact!
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existence of law and political association. While the positivist account
focuses on the description of the basic structure, what excites the non-
positivist imagination is its normative impact on the reasons for action of
those governed by it. Meanwhile, both approaches agree that the scope of
all relations characterized in terms of legal rights and duties must be
con ned within the site of a basic structure of law-practices.

As it turns out, the disagreement of the two camps is not about the site
or the grounds of the basic structure; it is only about how (the site of ) the
basic structure contributes to the content of legal obligations. According to
the non-positivist account, any determination of legal requirements that
cites exclusively collections of facts in the basic structure would be incom-
plete. For, in virtue of imposing centrally terms of interaction on everyone
living under it, the basic structure triggers the morality that regulates the
governance of political association.  Although not stated in so many
words, an implied premise of the non-positivist line of argument seems
to be that individuals are endowed with pre-institutional autonomy or
freedom, which triggers a demand of justi cation, when impacted by the
centrally imposed acts of governance of the basic structure. Notably, any
such instance of interference with individual autonomy requires that one
make additional reference to the justi catory grounds for the interference,
in order to work out the obligations imposed by the basic structure. Such
grounds consist in so-called principles of political morality (such as justice,
fairness, due care, democracy, and so on) and are typically evoked to justify
collectively distributed interferences with individual autonomy.
Consequently, the way in which the basic structure of public governance
contributes to the production of legal obligations is through its moral
impact, that is, the way in which actions taken within its remit a ect or
modify the all-things-considered reasons that pertain to individuals.

Notice, however, the modesty of the non-positivist argument: it draws
attention to the relevance of political morality but does not challenge the
site of its application. True enough, for any determination of legal rights
and duties a contribution from political morality is necessary, but no legal

This follows from the scope-oriented reading of legal relations, according to which these are merely
descriptions of the scope of the legal obligations generated by law-practices. On this reading, the
scope of legal relations is merely a re ection of the scope of legal obligations.

Ronald Dworkin, Law's Empire, London: Fontana Press, , esp. -, -, -
Dworkin, Justice for Hedgehogs, Cambridge, MA: Harvard University Press, ,ch. ;and for
critical discussion, see George Pavlakos, ‘Revamping Associative Obligations’, in Salman Khurshid,
Lokendra Malik, and Veronica Rodriguez-Blanco (eds.), Dignity in the Legal and Political Philosophy
of Ronald Dworkin, Oxford: Oxford University Press, ,

Mark Greenberg, ‘The Moral Impact Theory of Law’, Yale Law Journal ( ), -
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relation can obtain outside the site of the basic structure, precisely because
political morality cannot make any contribution to the determination of
legal obligations outside that structure. The basic structure delineates the
scope of legal relations because it marks the boundaries of the relevance of
political morality. Outside the site of the structure, questions about
whether some relation is legal or not do not even get o the ground.

Adding moral facts to law’s determinants amounts only to a modest
modi cation of the positivist picture, making as a result contemporary
non-positivist positions vulnerable to the same predicament of circularity
that is endemic to positivist reasoning. Instead, to overcome these prob-
lems, a radical non-positivist strategy must overcome the straitjacket of
positivist ontology, or the view that legal relations are limited by the site of
the basic structure of law-practices. To do so, it must reverse the order of
the inquiry by posing the question about the grounds of legal relations
directly, and only after answering that question to proceed and specify their
site. At the same time, a relations- rst strategy would need to preserve the
valuable intuition that not any moral facts, but only those that pertain to
public forms of governance are relevant grounds for legal obligation.

But in the absence of a basic structure of public governance, how can
relations trigger facts of political morality and together with them ground
the kind of rights and duties that govern legal relations? | will argue in the
next section that Kant’s Doctrine of Right provides us with a valuable
insight:  his Universal Principle of Right (UPR) may serve as the moral
footprint of public governance, independently of the ontology of the
speci ¢ structure that may exemplify it. As such it serves the role of a
‘compass’ for identifying as legal any relations which can trigger it.
Accordingly, it takes the place of a formal ontology of governance and
explains the idea of political association and public governance by impos-
ing a threshold demand on interactions between agents: ‘any interaction
that triggers UPR counts as an instance of public governance, which is
accountable to principles of political morality’. The Kantian strategy, in
refocusing the explanation from legal facts to rightful relations, gives
explanatory priority to the grounds over the site of legal relations and
thereby enables a radical form of non-positivism to take hold, which steers

There is a question whether what needs to be bypassed is ontology altogether, or the particular kind
of ontology proposed by positivism. Thanks to Katharine Jenkins for bringing this issue to
my attention.

Although most of the proposed account can be attributed to Kant, the value of the argument is
independent of its exegetical accuracy. For that reason, it is more apposite to talk of a
Kantian argument.
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clear of the question-begging positivist ontology of legal relations. To that
extent the Kantian legal relation paves the way to a relations- rst and
radical non-positivism.

Kantian Legal Relations

Legal relations become explanatorily less load bearing if their own explan-
ation relies on an institutional basic structure, or so | have argued.
Meanwhile the reason why contemporary non-positivists are wedded to
the idea of a basic structure is that reference to a system of public or
omnilateral justi cation serves as remedy to the coercive e ects of pre-
political autonomy. Exploring the possibility of a radical non-positivism,
I will suggest that Kant’s Doctrine of Right can be understood as support-
ing a relations- rst account of law, which does not rely on further inter-
mediaries, originating in state-bound institutions.  Although | do not aim
at exegetical accuracy, | will assume throughout that my view re ects
su ciently Kant’s key concern to explain the demands of right as consti-
tutive of the type of moral freedom that ought to characterize interactions
among agents (external freedom or freedom as independence).

The proposed relational reading of Kant will eventually be contrasted
with a more standard one, which takes the demands of Kantian right to be
the downstream e ect of pre-institutional autonomy and freedom, much
like the moderate forms of non-positivism discussed in the previous
section. In conclusion, | will point to some of the strengths of the radical
non-positivist version.

The Relational Reading

Kant's account of legal right centres on his Universal Principle of Right
[UPR], which aims to explain legal obligations through the notion of
rightful action conceived of in relational terms:

A potential objection to the proposed approach is that it violates common understanding of Kant’s
methodology: often Kant moves from common experience to the necessary conditions for that
experience. But attributing radical non-positivism to Kant would require setting aside actual legal
institutions and practices. A sceptical reply to this criticism proceeds to draw a distinction between
the actual contribution that Kant made to the philosophy of law and his own understanding of that
contribution. A more constructive reply, and one | aspire to in this project, would aim to show that
radical non-positivism is supported by the phenomenology of legal reasoning which does not
disregard actual law-practices altogether, but reassigns them to the role of non-necessary grounds
of legal obligation. | am indebted to Tom Bailey and Luke Davies for raising this point and to Luke
Davies for suggesting the contours of the sceptical reply.
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Kantian Legal Relation as Radical Non-Positivism

Any action is right if it can coexist with everyone’s freedom in accordance
with a universal law, or if on its maxim the freedom of choice of each can
coexist with everyone’s freedom in accordance with a universal law.

This makes UPR a direct account of legal relations which moves beyond
both positivist accounts and those among the non-positivist accounts
which rely for the explanation of legal rights and duties on the priority
of a basic structure. With respect to positivism, UPR reverses the order of
explanation between law-practices and legal relations, by opening the
possibility of an explanation of legal obligations that dispenses with appeals
to formally ordained legal sources qua necessary grounds. Meanwhile,
against those non-positivist accounts that remain wedded to an institu-
tional basic structure of governance, the Kantian UPR o ers a way out of
the priority of individual autonomy over omnilateral authorization, which
otherwise would require a reference to law-practices and the state. | turn
next to discuss each of these contributions. Taken together they encourage
a full-blown turn to a relations- rst account of law.

Against Positivism: UPR as Pre-institutional and Moral
UPR supports the explanatory priority of legal relations over a legal basic
structure because it understands them as moral relations, which are not
tied down to any speci c¢ institutional arrangement. On a widespread
understanding, UPR is a pre-institutional moral principle that speci es
standards of interaction among a plurality of persons. Acting on these
standards enables each to act consistently with the freedom of others in the
sense of remaining independent from the way others exercise their choice.
To that extent, the morality of independence takes centre stage in Kant’s

account of law as the condition for any act to count as ‘rightful’.
Ultimately, this reading supports an understanding of law as forming
that domain of morality which is dedicated to external freedom,

Kant, RL : .

See, Arthur Ripstein, Force and Freedom: Kant's Legal and Political Philosophy, Cambridge, MA:
Harvard University Press, ; Katrin Flikschuh, ‘Human Rights in Kantian Mode: A Sketch’, in
Rowan Cruft, S. Matthew Liao, and Massimo Renzo (eds.), Philosophical Foundations of Human
Rights, Oxford: Oxford University Press, ,  — ;Barbara Herman, ‘Juridical Personality and
the Moral Role of Juridical Obligation’, in Tamar Shapiro, Kyla Ebels-Duggan, and Sharon Street
(eds.), Normativity and Agency: Themes from the Philosophy of Christine Korsgaard, Oxford: Oxford
University Press, , = . However, it cannot be emphasized enough that this view is far
from mainstream. There is a large body of in uential literature that disputes the moral character of
UPR. See, instead of others, the in uential paper by Marcus Willaschek ‘Which Imperatives for
Right? On the Non-prescriptive Character of Juridical Laws in Kant's Metaphysics of Morals’, in
Mark Timmons (ed.), Kant's Metaphysics of Morals: Interpretative Essays, Oxford: Oxford University
Press, , = .
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understood as independence from the choice of others. Rather than
assuming law’s dependence on state institutions and regarding its relation-
ship with morality only as derivative, the constitutive role law plays for
freedom should be regarded as the strongest proof of its moral quality.
Explaining the constitutive contribution of law for freedom facilitates an
understanding of law’s moral nature: freedom materializes through the law
precisely in the sense that rightful conduct consists of synergetic patterns
whose components are act-tokens of individual agents, each of whom is
comporting themselves in accordance with the recommendation of UPR
for freedom-consistent action. Individual act-tokens can only contribute to
a rightful pattern of action if they are ‘carved out’ in ways that help them to
latch on to each other, with an eye to forming composite rightful patterns
of action. But notice that for this to happen, each individual act-token
must already have in view the shape of the nal rightful product, which is
described by the Kantian UPR and the principles that instantiate it.

Notably, this picture is not one where the freedom of choice of each is ex
post subjected to rightful constraints of an institutional pedigree. Rather, it is
the demand of freedom consistency that renders free the choice of any
interacting party. As such, freedom of choice of each is not some monadic state
but obtains in virtue of a relation: namely, coexistence with everyone’s freedom
under standards of freedom consistent action. Accordingly, free action is
constitutively law-governed, that is, governed by the standards that instantiate
the demands of UPR, or in Katrin Flikschuh's words: ‘UPR is constitutive of
external freedom; it is not an external constraint upon external freedom.’

Ultimately, the picture painted by UPR can explain legal relations as
obtaining when two or more individuals stand under the demand of
engaging in structured tokens of action requiring their mutual contribu-
tion. Accordingly, legal relations can be employed in direct explanations of
legal facts (facts about legal obligations), without any residual need to
refer to preordained legal institutions.

Radicalness: UPR as Source of Omnilateral Demands
Meanwhile the relational reading of UPR, in exemplifying freedom as
independence, can purge the lingering commitment to positivist grounds,
which brands many contemporary non-positivist accounts. Recall that a

By principles | mean what UPR denotes as ‘universal laws’. In developing this picture, | am relying
heavily on A. J. Julius, “Independent People”, in Sari Kisilevsky and Martin J. Stone (eds.), Freedom
and Force: Essays on Kant's Legal Philosophy, Oxford: Hart Publishing, ),

Katrin Flikschuh, What Is Orientation in Global Thinking?, Cambridge: Cambrldge University
Press,

I am foIIowmg here the de nition of ‘legal fact’ proposed by Greenberg, ‘How Facts Make Law’.
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I content myself with pointing out that in English law there must be, and is,
some general conception of relations giving rise to a duty of care, of which
the particular cases found in the books are but instances. [...] The rule that
you are to love your neighbour becomes in law, you must not injure your
neighbour; [...] You must take reasonable care to avoid acts or omissions
which you can reasonably foresee would be likely to injure your neighbour.
Who, then, in law is my neighbour? [. . .] this su ciently states the truth if
proximity be not con ned to mere physical proximity, but be used [...] to
extend to such close and direct relations that the act complained of directly
a ects a person whom the person alleged to be bound to take care would
know would be directly a ected by his careless act.

On this occasion, any reference to law-practices, as enablers of an invita-
tion for moral justi cation, is redundant. The legal relation between
Donoghue and Stevenson comes rst and is itself the source (or ground)
of the relevant legal obligations.

The crux of radicalness in the proposed reading consists in the fact that
UPR does not require the state and its institutions to ground its moral
contribution to legal demands. With respect to interpretivist non-
positivists, Kantian right serves directly as ground of the moral content of
the law, leaving no space for a basic structure to play a role in the justi ca-
tion. Equally, when confronted with the quasi-Lockean reading, the rela-
tional reading of Kantian right rejects individual autonomy as an antecedent
moral demand, relinquishing the burden of justi cation that accompanies it.
Signi cantly, as | am going to suggest in the closing section, omnilaterality is
already involved in the demands of independence, with no need to appeal to
some source external to UPR to retrieve it.

The Quasi-Lockean Reading

The defended reading of Kantian right clashes with a standard interpret-
ation, which for expository reasons | shall label ‘quasi-Lockean’. On this
standard reading, independence is grounded in a pre-institutional principle

Donoghue v. Stevenson,

Tom Bailey has objected that my argument establishes at most that UPR grounds one pre-
institutional legal obligation: the Kantian duty to enter the civil condition. All other legal
obligations must lie downstream of that one and be grounded in the institutions of the civil
condition (or law-practices, in the terminology of this chapter), because they presuppose the
existence of an omnilateral will, which in Kant cannot be conceived of independently of the civil
condition. In Section . ., I discuss the requirements of a pre-institutional conception of
omnilaterality, which would counter the above objection at least in part. | am indebted to Bailey
for raising this important point.
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background structuring ground of legal relations, which however can only
be fully constituted by the public institutions of state-based law. Thus, we
read in Ripstein: ‘People are entitled to independence simply because they
are persons capable of setting their own purposes.” And elsewhere, ‘the
consistent exercise of the right to freedom by a plurality of persons cannot be
conceived apart from a public legal order’. Taken together, these state-
ments amount to the standard liberal understanding of independence and
freedom, according to which law is a legitimate external constraint on a pre-
existing, unconstrained notion of individual autonomy.

The Rejection of the Quasi-Lockean Reading

Appealing as it might appear at  rst sight, the standard reading struggles to
withstand closer scrutiny, as recent work has suggested. For, it seems to
subsist on a mischaracterization of the relation between the two central
principles of Kant's account of legal rights, namely, the UPR (universal
principle of right) and IR (innate right). In contrast to the relational
reading defended earlier, the standard reading suggests that individual
autonomy operates as an antecedent ground of independence which does
not rely on the juridical relations between parties. Accordingly, a key
strategy for resisting this move requires the inversion of the explanatory

The locus classicus is Arthur Ripstein’s Force and Freedom, which has set the agenda of the debate on
Kant's philosophy of right. Although Ripstein proposes to understand Kantian right in a relational
manner, his focus on innate right ultimately renders his account a version of the quasi-Lockean
reading. Sorin Baiasu regards this reading as a viable strategy for defending the independence of
Kantian right from ethics (Baiasu, Chapter , this volume). See for related criticism of the
philosophical premises of the quasi-Lockean reading, Flikschuh, What Is Orientation, - ;
‘Innate Right and Acquired Right in Arthur Ripstein’s Force and Freedom’, Jurisprudence
( ) — ; “Justice without Virtue', in Lara Denis (ed.), Kant's Metaphysms of Morals:
A Critical Gmde Cambridge: Cambridge University Press, , = Julius, ‘Independent
People’; George Pavlakos, ‘Coercion and the Grounds of Legal Obligation: Arthur Ripstein’s
Force and Freedom’, Jurisprudence  ( ), = . And for responses to Flikschuh and Pavlakos
see Arthur Ripstein, ‘Reply to Flikschuh and Pavlakos’, Jurisprudence  ( ), -
Ripstein, Force and Freedom,
Force and Freedom, . Pauline Kleingeld (Chapter , this volume) understands Kantian external
freedom as consisting of two interdependent dimensions: a negative one, which rests with IR as the
most fundamental right, and a positive dimension as a requirement for the realization of the
demands of IR, which consists in collective self-legislation. It is debatable whether this
conception di ers from Ripstein’s reading.
See Paul Guyer, Kant on Freedom, Law and Happiness, Cambridge: Cambridge University Press,
; Louis-Philippe Hodgson, ‘Kant on the Right to Freedom: A Defense’, Ethics ( )
— ; Offried HO e, Kategorische Rechtsprinzipien, Frankfurt am Main: Suhrkamp,
Wolfgang Kersting, Wohlgeordnete Freiheit, nd ed., Frankfurt am Main: Suhrkamp, ; Bernd
Ludwig, ‘Kants Verabschiedung der Vertragstheone Jahrbuch fiir Recht und Ethik/Annual Rewew of
Law and Ethics  ( ), -
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Kantian Legal Relation as Radical Non-Positivism

signpost for the moral status of each of the interacting persons, once they
are parties to legal relations.

The Publicity of Legal Relations

Despite the progress made by recent defenders of relational strategies of
Kantian right, there remains a key di erence from the version put forward
in this chapter, whose identi cation will help us consolidate the possibility
of a relations- rst or radical non-positivism. Both the account of Flikschuh
and the provisionalist one read Kant's universal principle of right [UPR] as
necessitating the existence of a basic structure of legal institutions [basic
structure].  In doing so they hold juridical relations to be constitutively
dependent on the law-practices of the basic structure.

This belief is equally shared by the quasi-Lockean reading of Kant but
also other moderate versions of non-positivism, as previously indicated.
In these accounts the basic structure is a means for evoking a collective
‘we’-agent, on whose name pre-political individual claims can become
binding on others. While the signi cance of omnilateral justi cation
and the institutions that procure it is obvious for modest non-positivists, it
is less clear why a relational account (including those of Flikschuh and the
provisionalists) should commit to them. | turn next to two reasons why a
relational reading of Kantian right does not necessitate the presence of a
basic structure in its explanation of legal relations.

To begin with, any retreat to the basic structure would struggle to
account for legal relations as an independent explanatory tool in line with
the phenomenology of legal practice. In particular, making reference to
the basic structure, qua necessary ground of legal obligations, would revive
the problem of circularity that we encountered in positivist accounts of
law. Meanwhile, if the requirements of juridical relations are ultimately

For the de nition of basic structure, see Section

For a similar approach, see Herman, “Juridical Personality’.

Flikschuh also appeals to a version of the basic structure argument to ground the idea of an
omnilateral will as the source of legal obligations (see, ‘Justice without Virtue’, - ). In her case,
however, the concern is not to legitimize legal restrictions on antecedent, pre-political individual
rights, but to demonstrate that omnilateral willing is fundamental in the explanation of legal rights
and, therefore, not reliant on any antecedent notions of individual willing or autonomy.
Speci cally, she argues that the omnilateral will is constituted by the subordination relation that
obtains between a commander and their subject(s), making facts of authority the basic determinants
of legal rights. Below | propose a constitutive account of omnilateral will that avoids grounding legal
rights exclusively in authoritative institutions while, at the same time, it steers clear of the fallacies
committed by the non-relational readings of Kant.

See Section
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Kantian Legal Relation as Radical Non-Positivism

normative demands of the legal relation. Although a more detailed
analysis of these demands escapes the con nes of this chapter, they will
typically include a principle of fair distribution and a collective duty of
care, alongside the class of responsibilities that apply reciprocally to each
party to avoid engaging in wrongdoing and other pro tanto unjusti able
acts that one person might commit against another on a particular occa-
sion. Taken together these standards formulate the central qualitative
features of patterns of action through which each of the parties to the legal
relation acts consistently with the principled actions of the others.  Acting
on such patterns safeguards the distinctness between persons among plur-
alities of interacting agents, each of whom is typically in the pursuit of
separate systems of ends.

Conclusion

I began by raising some concerns about the possibility of an explanation of
legal relations in the contemporary landscape of legal theoretical positions.
I am now a little more reassured that this might not be a doomed project,
given the potential of Kantian right to hold out the possibility of radical
non-positivism.

Figuratively speaking, while the liberal reading sees rights as part of a Natural Private Law, the
relational reading | propose defends something akin to a Natural Public Law (Julius, ‘Independent
People’; George Pavlakos, ‘Redrawing the Legal Relation’, in Jorge L. Fabra-Zamora (ed.),
Jurisprudence in a Globalised World, Cheltenham: Edward Elgar, , — ; ‘Agent-Relativity
without Control: Grounding Negligence on Normative Relations’, in Veronica Rodriguez-Blanco
and George Pavlakos (eds.), Negligence, Agency and Responsibility, Cambridge: Cambridge

University Press, =)
For an account of the morality of social practices, see Aaron James, ‘Distributive Justice without
Sovereign Rule: The Case of Trade’, Social Theory and Practice  ( ), - . Essentially,

James develops principles of interpersonal morality which regulate interactions of a plurality of
persons, when those interactions constitute a social practice, in virtue of passing a threshold test.
See Julius, ‘Reconstruction’, . Notice that on the proposal | am defending, the requirements of
legal relations are structural principles which aim also to safeguard conditions for the exercise of
persons’ normative powers, in addition to enforcing individual entitlements against others.
Compare the inclusive reading of civil independence developed in Nicholas Vrousalis,
‘Interdependent Independence’.

John Rawls, A Theory of Justice, Cambridge, MA: Harvard University Press, , 8.
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What Is External Freedom?
Japa Pallikkathayil

The foundational claim of Kant’s political philosophy is that we each have
an innate right to external freedom: ‘Freedom (independence from being
constrained by another’s choice), insofar as it can coexist with the freedom
of every other person in accordance with a universal law, is the only
original right belonging to every man by virtue of his humanity.” | take
external freedom to involve already a normative component: one is free
insofar as one has e ective rights against others. The innate right to
freedom is thus essentially a right to have a secure place in a system of
universal rights. My aim in this chapter is to defend this normative
understanding of external freedom as the basis of a compelling argument
justifying the state. This will not be primarily an interpretative project and
my argument will explicitly di er from Kant’s own at points. But | aim to
display the virtues of some of the insights that | take to be at the heart of
his political philosophy.

In what follows, | begin by considering Arthur Ripstein’s prominent
reconstruction and development of Kant's argument for the state.
Ripstein employs a normative conception of external freedom very similar
to the one that | propose. | then survey powerful objections that Kyla
Ebels-Duggan presses against Ripstein’s view. | take these objections to
tell decisively against Ripstein’s argument for the state, whatever the merits
of that argument as a reconstruction of Kant’s own. While Ebels-Duggan
takes the problems with Ripstein’s argument to provide support for relying
on a descriptive rather than a normative conception of external freedom,
| think these problems turn on other features of his argument. After
showing that the descriptive conception of external freedom preferred by

Kant, RL : .

Arthur Ripstein, Force and Freedom: Kant’s Legal and Political Philosophy, Cambridge, MA: Harvard
University Press, .

Kyla Ebels-Duggan, ‘Critical Notice’, Canadian Journal of Philosophy  ( )
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Ebels-Duggan faces problems of its own, I give an argument for the state
that is inspired by but distinct from Kant’s argument. My argument
employs a normative conception of external freedom and yet avoids
Ebels-Duggan’s objections.

Ripstein’s Normative Conception of External Freedom

In this section, | describe Ripstein’s reconstruction and development of
Kant’s argument for the state and highlight the ways in which that
argument incorporates a normative conception of external freedom.
In the course of this discussion, | introduce Ebels-Duggan’s objections
to Ripstein’s view.

Ripstein claims that ‘[yJou are independent if you are the one who
decides what ends you will use your means to pursue, as opposed to having
someone else decide for you.” This is a normative conception of external
freedom in that its content depends on a determination of what constitutes
one’s means. And the distinction between what is mine and what is yours
is itself a normative matter. There are some subtle di erences between this
characterization of external freedom and the one | gave above in terms of
having e ective rights against others. | will return to these di erences in
Section . . But for now, let us proceed with Ripstein’s characterization
in mind.

Ripstein takes Kant’s argument for the state to proceed as follows. One
innately possesses one’s own body — it is one’s basic means. This innate
right to one’s own body gives one a derivative right to whatever one
physically possesses. But if I put down the apple | have just picked, my
innate right to my own body does not prohibit you from taking it.
We move beyond the rights secured by mere empirical possession with
Kant’s Postulate of Practical Reason with Regard to Right, which holds
that it must be possible to have objects external to oneself as property.
Ripstein’s defence of the Postulate relies on his normative conception of
external freedom. As he puts it:

No other person is wronged by another’s having an object subject to his or
her choice. The freedom of others would only be compromised if one
person’s having a proprietary or contractual right deprived some other
person of something he or she already had. From the standpoint of each
person’s right of humanity in his or her own person, the acquired rights of
others are just parts of the context within which they choose.

Ripstein, Force and Freedom, . Ripstein, Force and Freedom, — .
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associating with what she takes to be a bad crowd — that really is a case in
which one person restricts with whom another may associate. In contrast,
the neighbours who block you in exercise no authority over your choice of
with whom to associate. They simply decline to provide you with the
means needed to make your overtures audible or visible to those with
whom you wish to associate. As Ebels-Duggan points out, this seems very
like the situation in which you need milk to make pancakes, but | have
purchased the last carton. And that is Ripstein’s paradigmatic example of
a case in which I do not deprive you of anything to which you have a right.
Thus, the normative conception of external freedom makes it di cult to
see how the neighbours who block you in infringe your freedom — you are
still free to control the means that are yours.

Ebels-Duggan takes this to be a symptom of a larger problem with
reliance on a normative conception of freedom. Since the Kantian
argument takes the state to be needed to give determinate content to what
is mine and yours, and thus to what our respective freedom consists in, ‘it
looks like no matter how the state assigns acquired rights, it will count as
securing the freedom of all, so long as it enforces those very rights’. | take
this to be a serious challenge for relying on a normative conception of
freedom in the Kantian argument for the state. How can a concern for
freedom constrain the legitimate activities of the state if the state itself is
what makes freedom determinate? In Section . , I will try to answer this
question. But at this point one might instead be tempted to jettison the
normative conception of freedom. In the next section, | argue that the
most obvious alternative to the normative conception of freedom faces
serious problems. This is why | take the best hope for something in the
spirit of the Kantian argument for the state still to lie in the normative
conception of freedom.

The Descriptive Conception of Freedom

Ebels-Duggan proposes a descriptive conception of external freedom
according to which a person is externally free ‘just in case she can move
her body around in space to pursue her ends unfettered by others’.  This
conception is descriptive in that it does not take the content of freedom to
depend on the application of any other normative concepts. | take it there
may be other descriptive conceptions of freedom. But the one to which

Ebels-Duggan, ‘Critical Notice’, . Ebels-Duggan, ‘Critical Notice’,
Ebels-Duggan, ‘Critical Notice’, . Ebels-Duggan, ‘Critical Notice’,
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virtue, fails to engage with the main question of the Doctrine of Right.
Since the extent of freedom as non-interference cannot be assessed without
reference to some privileged end or another, | take this to be a decisive
reason to set this conception of freedom aside here.

The Normative Conception of Freedom Revisited

In Section . , I noted three problems facing Ripstein’s use of a norma-
tive conception of external freedom: ( ) the Postulate seems undermoti-
vated; () the aim of securing external freedom seems to provide no
constraints on the state; () Ripstein’s argument for public roads is
unsuccessful. In this section, I consider how a normative conception of
freedom might be employed in ways that overcome these three problems.
Before doing so, | will brie y comment on the di erences between
Ripstein’s conception of freedom and my own. As | noted at the outset,
these di erences are subtle. And I do not think that the di erences matter
much for what follows. It is Ripstein’s particular use of the normative
conception of freedom rather than the conception itself that is problem-
atic. But since | will often frame the discussion that follows using my
preferred articulation, it may be helpful to draw out the di erences
between these views.

Recall that Ripstein claims that ‘[y]ou are independent if you are the
one who decides what ends you will use your means to pursue, as opposed
to having someone else decide for you’.  The gloss strikes me as mislead-
ing. No one can decide what ends you will use your means to pursue.
Choosing ends is something one can do only for oneself. What matters is
instead simply that others leave our means available for our use. | suspect
this is actually closer to what Ripstein himself has in mind even though
references to setting ends is sprinkled throughout his text. With this
correction in view, we might then gloss external freedom as having
e ective control over one’s means.

My preferred conception of external freedom, however, makes no
explicit reference to one’s means. Instead, | take external freedom to
consist in having e ective rights against others. But in my view having
e ective control over one’s means and having e ective rights against others
comes to the same thing. What it is for something to be among my means
rather than among yours is for me to have rights against you with respect
to it. | prefer to gloss external freedom as consisting in e ective rights

Ripstein, Force and Freedom,
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against others because doing so makes salient a question about what rights
against others I must have, a question | take Ripstein to fail to appreciate
fully because he considers the idea of having control over one’s means to
have more determinate content than it does. Be that as it may, | treat
these ways of talking about the subject matter of external freedom as
interchangeable in the discussion that follows.

The Argument for the State without the Postulate

With this in mind, we can turn to the rst of the three problems that
Ripstein’s use of the normative conception of freedom faces. Recall that
the normative conception of freedom does not support the claim that a
system of rights in which external objects of choice may not be owned has
any less freedom than a system of rights in which they may be owned.
Neither system denies anyone anything that is theirs. Since, in Kant’s view,
securing the possibility of property rights provides the reason for establish-
ing the state, this is a serious problem for that argument. | believe,
however, that the basic structure of Kant’s argument for the state can be
successfully repurposed by focusing on bodily rights rather than property
rights. | have developed this argument at length elsewhere. Here | brie y
rehearse this argument, which has two steps. Kant seems to assume
implicitly that one has a right to one’s body. The rst step in my argument
involves motivating this claim. Next, | show that bodily rights are subject
to problems that largely parallel the problems faced by property rights in
the state of nature. They can thus be used to justify establishing the state
without relying on the Postulate.

Let us consider each of these steps in turn. Recall that the basic problem
faced by the normative conception of freedom is that a conception of
freedom as having e ective rights does not tell us what rights people have
(or, alternatively, identify the means over which they should have e ective
control). In one way, the right to one’s body is no exception — it would be
a mistake to say that we would be less free without rights to our bodies.
In another way, however, the right to one’s body occupies a special place in
a scheme of rights. We must attribute bodily rights to people in order for
the idea of external freedom to have application. You cannot have e ective
control over anything if you do not have e ective control over yourself.

Japa Pallikkathayil, ‘Persons and Bodies’, in Sari Kisilevsky and Martin Stone (eds.), Freedom and
Force: Essays on Kant's Legal Philosophy, Oxford: Hart Publishing, , - ,at
Pallikkathayil, ‘Persons and Bodies'.
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What Is External Freedom?

be less free without bodily rights but because the idea of freedom would
lack application without those rights. And although the indeterminacy prob-
lem referenced in premise ( ) may be interpreted in more or less expansive
ways, any interpretation will su ce for the argument. Finally, the foregoing
discussion has brought us most of the way to premise ( ). Each of the three
problems nds its solution in a branch of the government — the indetermin-
acy problem in the legislative branch, the adjudication problem in the judicial
branch, and the assurance problem in the executive branch. Of course, a full
defence of premise ( ) would require a much closer examination of each of
these three branches of government and the way in which they solve the
corresponding problem from the state of nature. Although | cannot undertake
that full defence here, I draw out some important features of the legislative
branch in the next section. For now, however, this should su ce to show how
the normative conception of freedom can support an argument for the state.
There are three key moves in this argument. First, this argument bypasses the
problematic Postulate and focuses instead on bodily rights. Second, the
argument treats bodily rights as a precondition for freedom rather than as
increasing freedom. And, nally, the argument treats the problems faced by
bodily rights in the state of nature as stemming from the innate right to
freedom’s demand that rights be universal. Thus, the heavy lifting in the
argument is done not by the mere concept of freedom but rather by the
innate right to freedom in accordance with a universal law.

Constraints on the State

Recall that the second problem faced by Ripstein’s use of the normative
conception of freedom is that it is unclear how that conception places any
constraints on the state. As Ebels-Duggan puts it, ‘the notion of freedom
receives determinate content only from the very institutions for which it is
supposed to provide a normative standard’.  One initial reply involves
clarifying that the notion of freedom alone is not supposed to provide a
normative standard for the state. Rather, as we have just seen, the standard
is provided by the innate right to freedom and the demand for universaliz-
ability which that includes. The general question, however, remains.
If freedom just consists in having e ective rights, how can a right to
freedom in that sense constrain the organization of the state or the laws
that it enacts? | am going to begin by considering the organization of the
state and that will lead us naturally to a discussion of particular laws.

Ebels-Duggan, ‘Critical Notice’,
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What Is External Freedom?

power of life and death over another is inconsistent with those persons
sharing a united will, even if the situation came about through a series of
private transactions in which neither did the other wrong’.  As | indicated
above, if there were no constraints on how | interacted with your body,
you would be merely a means to me, and | agree that this precludes the
possibility of uniting our wills. But the situation Ripstein is envisioning is
not one in which individuals lack bodily rights altogether. Those who are
rich still may not assault those who are poor. Since freedom just consists in
having e ective control over one’s means and you may be secure in the
very limited means you have, for all that has been said this still seems to be
a condition in which we are both free. It is therefore unclear what
precludes conceiving of our wills as united in a state that allows me to
have so much and you to have so little.

The problem here is, as it was before, treating the idea of a united will as
a mere idea of reason. In contrast, since | hold that citizens must literally
share legislative authority, my view has the resources to explain a very
di erent way in which the requirement that citizens have access to the
resources needed to meet their basic needs follows from the state’s end of
maintaining itself perpetually. | doubt that this is what Kant had in mind
himself. My argument also potentially goes further than requiring the kind
of poverty relief Kant envisioned as the resources needed to enable citizens
to satisfy their duties as legislators may outstrip those needed for susten-
ance. It may be, for example, that this same style of argument can be used
to ground a requirement that citizens have access to the kind of education
needed to satisfy these duties. In this way, although my argument begins
with Kantian commitments, it has the potential to justify more far-
reaching required state action than Kant himself envisioned.

Public Roads

This brings us directly to the nal problem facing Ripstein’s use of the
normative conception of freedom. His attempt to argue that the state is
required to establish public roads is unsuccessful. The normative concep-
tion of external freedom makes it di cult to see how the neighbours who
block you in infringe your freedom. You are still free to control the means

Ripstein, Force and Freedom, . Ebels-Duggan, ‘Critical Notice’, .

For an argument in broadly the same spirit as my own, see Ariel Zylberman, “Bread as Freedom:
Kant on the State’s Duties to the Poor’, in Dai Heide and Evan Ti any (eds.), The Idea of Freedom:
New Essays on the Kantian ldea of Freedom, Oxford: Oxford University Press, .= .
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that are yours and to associate with anyone you choose. Your neighbours
simply decline to provide you with the means needed to contact those with
whom you wish to associate.

My argument suggests a di erent basis for a state’s duty to provide
public roads. Citizens qua legislators must be able to discuss matters of
state together in order to satisfy the duties of their o ce. For example, they
must be able to discuss whether various schemes of rights are consistent
with ensuring that citizens have access to the resources needed to sustain
themselves in a condition that enables them to satisfy the duties of their
0 ce. They must be able to disseminate information about the implemen-
tation and e ects of existing laws. They must be able to exchange infor-
mation about the conduct of elected representatives. And so on.
Democratic governance requires open avenues of communication. And
notice that what this requires in practice may depend on the particular
society in question. In addition to public roads, the state may need to fund
a postal service or public internet connections.

Moreover, citizens have to be able to reach the resources they need to
sustain themselves adequately. They do not actually have e ective access to
food if they cannot get to the grocery store. Likewise, access to education
requires e ective access to schools and the like. Here again, there are
potentially many ways of settling rights that might be compatible with
the innate right to freedom. But given certain ways of setting up access to
the resources that citizens need, the state may be required to go beyond
merely providing public roads and to provide public transportation as well.

This discussion has necessarily been rather schematic. Full consideration
of any of the potential state programmes discussed in this section would
require detailed consideration of the scheme of rights in which the pro-
gramme is supposed to be embedded. The demands on the state to provide
public services may di er considerably against the backdrop of di erent
economic systems. Here | simply want to draw out the way in which the
demand that citizens be equipped to carry out their legislative duties puts
pressure on the systems of rights states may enact consistently with the
innate right to freedom. This pressure potentially provides the argumenta-
tive basis not just for public roads but for much else besides.

Conclusion

| have argued that conceiving of freedom as consisting in having e ective
rights against others sets up a powerful argument for the state and one that
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Two Conceptions of Freedom in Kant’s
Political Philosophy
The Moral Foundations of Kantian Politics

J. P. Messina

Introduction

If scholars of Kant’s political philosophy agree on anything (and it is not
clear that they do), it is ( ) that Kant political philosophy is a doctrine of
‘external freedom’. If they agree on two further things, they are ( ) that
external freedom is a univocal notion in Kant’s political philosophy, and
() that, though there may be connections between moral and political
freedom, Kant emphasizes the latter’s externality to signal clearly that
autonomy (often associated with internal freedom ) is not the freedom

This chapter bene tted tremendously from the discussion at the conference that shares the title of this
volume. It was also much improved by detailed comments from the volume’s editors, Martin Brecher
and Phillip Hirsch. | am grateful for their guidance.
For example, Jennifer Uleman writes that ‘External freedom (&ussere Freiheit) is the central concept
in Kant's Rechtslehre [. ..] Our only innate right isto it (MS : ). The Universal Principle of

Right governs it (MS : ). Positive (“juridical”) law is justi ed just insofar as it protects it (MS
;) (Jennifer K. Uleman, ‘External Freedom in Kant's “Rechtslehre”: Political, Metaphysical’,
Philosophy and Phenomenological Research  ( ) — ,at ). The earliest passage ( )

refers to Kant's discussion of juridical law, which does state that these laws refer only to freedom in
the external use of choice. But he does not say that juridical law only protects external freedom in this
sense. And it is not obvious that it does. For juridical law might ‘refer’ to external freedom by
governing it and constraining it, just as well as by protecting it. The next passage ( ) refers to
Kant’s formulation of the universal principle of right (UPR), where Kant does indeed say that the
UPR governs external actions, for these are the only ones that a ect others. Finally, the last passage
() does indeed refer to our one innate right, but Kant manifestly does not say that this right is to
external freedom only. See also: Arthur Ripstein, Force and Freedom: Kant's Legal and Political

Philosophy, Cambridge, MA: Harvard University Press, ; Allen W. Wood, The Free Development
of Each: Studies on Freedom, Right, and Ethics in Classical German Philosophy, Oxford: Oxford
University Press, ; L.-P. Hodgson, Kant on the Right to Freedom: A Defense’, Ethics,

( ) — ; L.-P. Hodgson, ‘Kant on Property Rights and the State’, Kantian Review

( ), - ; Kyla Ebels-Duggan, ‘Kant’s Political Philosophy: Kant’s Political Philosophy’,
Philosophy Compass  ( ), — ; Reidar Maliks, Kant’s Politics in Context, Oxford: Oxford
University Press, ; and Ariel Zylberman, ‘The Public Form of Law: Kant on the Second-

Personal Constitution of Freedom.” Kantian Review  ( ), -

Nota bene: it is a mistake to con ate inner freedom with autonomy as many do. For accounts that
closely identify internal freedom with autonomy, see Katrin Flikschuh, Kant and Modern Political
Philosophy, Cambridge: Cambridge University Press, , — ;and Maliks, Kant’s Politics in
Context, — . For a corrective, see: P.-A. Hirsch, Freiheit und Staatlichkeit bei Kant: Die
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Kantian Freedom

Before beginning, it is useful to rehearse some details about how Kant
thinks about freedom across his corpus. As may by now be familiar, Kant
accepts a generic negative notion of freedom, understood as independence
(Unabhangigkeit), alongside a generic positive notion of freedom, under-
stood as capacity (Vermdgen). The negative theoretical notion of freedom is
independence from determination by prior causes (Kr'VA /A /
B ), whereas the positive theoretical notion of freedom is the capacity to
initiate a series of causes (KtrV A /B ,A /B ). The negative
practical notion of freedom is the independence of the human power of
choice from determination by prior sensible impulse (e.g. inclination)
(KrV A /B ,GMS : ), whereas the positive practical notion of
freedom is the capacity of reason to determine practically the power of
choice to action (KpV : ).

When it comes to external freedom, then, we should expect Kant to
0 er a negative characterization (independence), followed by a positive
characterization (capacity). These expectations are in part supported by the
way Kant describes our innate right to freedom: the (negative) independ-
ence (Unabhéngigkeit) of each from the constraining choice of every other,
so far as it is compatible with everyone’s freedom under universal law
(MS : ). But unlike in the theoretical and practical cases, Kant o ers
no corresponding positive characterization. Moreover, the kind of free-
dom described in our innate right is not the only claimant for the title
external freedom.

Indeed, Kant makes clear early and often that the Rechtslehre concerns
only ‘freedom in the external use of choice’ (Freiheit in dem ‘duferen
Gebrauche der Willkiir'), rather than freedom in the internal use of choice
(MS : ). Relatedly, principles of right govern only ‘the external and
indeed practical relation of one person to another, insofar as their actions,
as facts, can have (direct or indirect) in uence on each other’ (MS : ).

For an account of how Kant’s precise understanding of the positive conception of freedom
developed between the publication of the Critique of Pure Reason and the Metaphysics of Morals,
see Bernd Ludwig, ‘Positive und negative Freiheit bei Kant? Wie begri iche Konfusion auf
philosophi(ehistori)sche Abwege fuihrt’, Jahrbuch fur Recht und Ethik  ( ), -

This has not stopped scholars from developing often insightful accounts of positive polmcal
freedom. Proposals include: legislative willing (Sharon Byrd and Joachim Hruschka, Kant's
Doctrine of Right: A Commentary, Cambridge: Cambridge University Press, ; desire-based
willing (Flikschuh, Kant and Modern Political Philosophy); and action under public political
principles (Zylberman, ‘Public Form of Law’). See also Pauline Kleingeld's essay in this volume
(Chapter ).
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Two Conceptions of Freedom

As Kant tells us, ‘anyone can be free’ in the sense relevant to Right ‘as long
as | do not impair his freedom by my external action’ (MS : ). These
remarks direct us to look for one notion of external freedom as a capacity —
one that allows us to interfere with others through outer actions — and a
second notion of external freedom as norm, proscribing certain uses of that
capacity. | submit that freedom in the external use of choice 0 ers Kant’s
account of the rst notion; the right to freedom as independence, the
second. Let us treat each in turn.

External Freedom as Capacity

To understand what Kant means by freedom in the external use of choice, it
is natural to begin with Kant’s notion of choice (Willkir), abstracting from
its various use cases. In Kant’s metaphysics of action, choice is an aspect of
the capacity of desire. Speci cally, choice is the capacity for doing as one
pleases, insofar as one is conscious ‘of the capacity to bring about [one’s
desired] object by one’s action’ (MS : ). So understood, choice plays a
crucial role in Kant’s broader action theory, which distinguishes between
determining grounds of choice and objects of choice. Understanding these
related notions, | argue, yields an attractive distinction between internal
and external uses of choice.

Determining Grounds of Choice
In the Groundwork Kant argues that, in addition to being subject to
rational norms, human beings are sensible creatures with inclinations.
By the time he writes the Metaphysics of Morals, Kant distinguishes clearly
between two grounds capable of determining choice: rational incentives
(which proceed from the will (Wille) as practical reason), and pathological
incentives (which proceed from sensibility).  Incentives of both kinds
partially explain why we prefer to do this, rather than that, when we
choose. For instance: | determine my power of choice by means of rational
incentives when, for example, | determine that I will not steal because

As Kant puts the point, ‘the part of the general doctrine of duties that brings inner, rather than
outer, freedom under laws is a doctrine of virtue’; that which brings outer freedom under laws (of
freedom) is a Rechtslehre (MS @ ).

To be clear: | am not saying that freedom in the external use of choice provides the positive notion
of freedom corresponding to the kind of independence in Innate Right all by itself. That is too
quick. It is, however, an important part of that story (see in particular the last paragraph of
this chapter).

Compare Lewis W. Beck, A Commentary on Kant's Critique of Practical Reason, Chicago:
University of Chicago Press,
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| recognize that it is wrong to do so (categorical imperative) or that I will
keep to my exercise regime because prudence demands it (hypothetical
imperative). By contrast, | determine it by means of pathological incen-
tives, for example, when omit to steal because | see a camera hovering over
the goods I covet or when | impulsively sneak a dram during an allegedly
dry January.

The distinction between types of determining grounds explains why
Kant treats choice, but not the will, as characteristically free. While the
human will (Wille) necessarily furnishes rational laws of freedom as
grounds capable of determining choice, we can determine our power of
choice with respect to these laws or incentives drawn from sensibility.
These determining grounds relate to freedom in the following way. Choice
is negatively free because it is not inescapably determined by sensible
impulses. We achieve positive freedom of choice when we determine
ourselves to act on the basis of the dictates of our rational wills (MS

). Because it has access to rational determining grounds, our power
of choice is necessarily negatively free. Our Willkiir is not inescapably
determined by sensible impulse. Yet we only contingently determine our
powers of choice itself on these rational grounds. Determining ourselves to
act according to rational principles against the pull of sensibility is a
demanding business. Negative freedom is constitutive of human agency;
positive freedom, in the sense of determining our powers by rational
determining grounds, is an achievement.

Some suppose that the distinction between ‘inner’ and ‘outer’ uses of
choice is just the di erence between Wille (inner) and Willkiir (outer).
But this cannot be. Kant speaks of the ‘4uBeren oder inneren Gebrauche
der Willkir (MS : ), not ‘duBeren Gebrauche der Willkur and
‘inneren Gebrauche des Willens'. It is, | think, more promising to locate
the di erence Kant actually marks in his treatment of objects, rather than
determining grounds, of choice, as | now argue.

Objects of Choice
Whereas a determining ground of choice is that incentive by which we
determine choice (e.g. fear of punishment or respect for the moral law), an

Maliks, Kant's Politics in Context,
There is, of course, a central sense in which the obligations issuing from Wille (rational will) are
inner, whereas those issuing from another agent’s Willkir (arbitrary power of choice) are outer (see

V-Mo/Collins : ). But it is important to be precise here, and, in fact, in his treatment of
freedom in Kant’s politics, Maliks tacitly appeals to the contrast I've developed here (see e.g. Kant's
Politics in Context, , ).
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Two Conceptions of Freedom

freedom by my external action’ makes perfect sense (MS : ). What you
do with inner objects of choice has no direct impact on me. You can take
whatever ends and adopt whatever maxims and take whatever attitudes
towards me you want without infringing on my freedom. By contrast, what
you do with outer objects of choice can compromise my bodily integrity
(as when you hit me with a bat) and reduce the number of things at my
rightful disposal (as when you originally claim the bat as your own).

In sum, the rst contender for the title of external freedom in Kant’s
Rechtslehre is nothing other than our free power of choice, directed externally.
It is this notion that explains those views according to which external freedom
refers to an ability to move about in space or to pursue one’s purposes by the
use of one’s external means. So far as principles of right are silent with
respect to an agent’s ends, this also explains neatly those accounts that take
external freedom to amount to the freedom to take up any end you choose:
principles of right leave this genuinely up to us. For the same reason, external
freedom as freedom in the external use of choice explains Kant's remarks
to the e ect that ‘Right generally has as its object only what is external in
actions’: what is internal in actions is not subject to outer constraint because
it does not itself constrain outwardly (MS : ). If freedom in the external
use of choice were the only candidate for the title external freedom, the
classical account, according to which external freedom is free choice, simpli-
citer, would need only a minor amendment. Yet, as | have suggested, there is
another contender for this title, to which we should now turn.

External Freedom as Independence

Kant holds that freedom, understood as ‘independence from being neces-
sitated by another’s choice [. . .] insofar as it can coexist with the freedom
of every other in accordance with a universal law is the only original right
belonging to man’ (MS : ). Like freedom in the external use of

Because this is so, the ordinary notions of positive and negative freedom of choice apply here. Our
freedom in the use of external choice (like internal choice) is constitutively negatively free, insofar as
it is not necessarily determined by sensible impulse, even when we succumb to temptation. Like
internal choice, it is positively free when | set it into motion because the moral law requires it (e.g.
when | pick up a book in order to perfect my talents, though I'd prefer to watch TV; or when
I return the excess change | was given to avoid ripping you o , though I'd prefer the extra money).
See for reference the discussion on pp. -, including notes.

My translation — for discussion, see J. P. Messina, ‘The Paradox of Outer Necessitation in (and
after) Kant's Course on Naturrecht’, in Margit Ru ng, Annika Schlitte, and Gianluca Sadun
Bordoni (eds.), Kants Naturrecht Feyerabend: Analysen und Perspektiven, Berlin: De Gruyter,

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2












Two Conceptions of Freedom

constrain you against some action (e.g. interference with my property), then
you cannot use your external freedom in the ways speci ed. Right is not, as is
commonly suggested, concerned with freedom in the external use of choice
because this is the kind of freedom that it matters to protect (pace Uleman).
Right will, of course, protect freedom in the external use of choice. It will do so
simply by virtue of the fact that, when persons’ freedom in the external use of
choice is limited as right requires, each will remain free to perform those
external actions still within her rightful power. But this is not because freedom
in the external use of choice is intrinsically valuable or anything like that. It is
because we have a very narrow mandate for binding others through our mere
choice. Such others are, after all, laws to themselves.  Our authorization to bind
them is properly limited to those instances when submitting to our binding is a
necessary condition of everyone’s independence.

Autonomy and Kant’s Politics

So far, | have urged that we should distinguish between freedom in the
external use of choice (external freedom as capacity) and the kind of
freedom to which we have an innate right (external freedom as
independence). | have also argued for a particular reading of the latter
that, I think, implies that Kant does not change the topic with respect to
freedom when his attention turns to politics. In this section, | want to
substantiate that claim. 1 will show that the principle encoded in our one
innate right picks up directly where Kant’s moral philosophy left o : with
the idea of an autonomous human will, independent of alien lawgiving.
Towards this end, it is helpful to recall a few familiar details from Kant’s
ethics of autonomy and how it di ers from the systems that came before it.
In his moral philosophy, Kant seeks to arrive at the philosophical founda-
tions of the common-sense view that morality is binding in a special way.
Whereas several constraints that we face are hypothetical, that is, derive
their grip on us from something that we desire or a goal that we've set,
morality has a categorical character that makes its demands unconditional
with respect to our desires and goals (GMS : - ). If l want to live a
healthy life, the requirements to eat well, exercise regularly, and get
su cient sleep are good ways of realizing my desire. Give up the desire,
though, and I may live in a sleepless haze of gluttony and sloth. As Kant
sees it, morality is not like this. That | must refrain from murdering you
does not depend upon whether omitting to slay you has any particular

For a complementary but distinct account, see Hirsch’s contribution to this volume (Chapter ).
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Two Conceptions of Freedom

be a requirement of our own self-legislative capacities. Of course, this is a
tall order and the arguments to this conclusion might fail. When so, it is
possible that each of us must be completely free from standing under
obligations grounded in others’ acts of lawgiving. Anarchism is a genuine
option on the Kantian view. But perhaps the case can be made and
complete freedom from alien lawgiving cannot coexist with others’ free-
dom under universal law. When so, it follows that we are rightfully subject
to some at least apparently alien lawgiving. In the end, we recognize just as
much political authority as is required for our freedom to be consistent
with everyone else’s freedom. We are in that sense equals.

Problems: New and Old

If the above is on the right track, our innate right protects against a kind of
normative interference, not a kind of merely physical or spatial interfer-
ence. Against this, it might be urged, Kant also very clearly claims (as we
have seen) that it is by means of freedom in the external use of choice that
we threaten one another’s freedom. This generates two related worries.
First, it is implausible that all the ways in which we can wrong one another
by exercising freedom in the external use of our choice involve obligation-
imposition. Second, it is not clear by what mechanism exercising freedom
in the external use of choice involves lawgiving. Let us take these in
reverse order.

Recall that, on my analysis, freedom in the external use of choice
involves directing choice outward to objects distinct from us. Paradigm
cases include: typing on a laptop, bouncing a basketball, eating an apple,
painting a canvas, scaping a plot of land, and so on. Not only does none of
this need to be moral to count as an exercise of freedom in the external use
of choice, but also none of it seems obviously to involve lawgiving acts.
My painting the canvases | can get my hands on does not compromise
your ability to be a law to yourself and paint the canvases you can get your
hands on. In exercising my free choice out in the world, | may take an
object you wanted or previously had, but this appears not to a ect, one
way or the other, your will’s independence from alien lawgiving.

Yet, as is by now well known, Kant does not think that mere use of
objects su  ces to realize the kind of freedom we are rationally committed
to wanting.  Rather, he suggests that freedom demands extended use of
objects as a postulate. This postulate demands that we incorporate outer

Wood, The Free Development of Each.

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2









This picture might seem to leave Kant unable to claim that we have only
one innate right, namely to independence. For surely saying that each of us
has, in addition, a right to freedom from assault (which is internally ours)
suggests a second entitlement that exists merely in virtue of our
humanity. But it is unclear how much this should disturb us. For long
before Kant decided that parsimony demanded that we accept only one
innate right, he included the right to be secure in one’s body and person in
that category (see e.g. V-MS/Vigilantius : - ; V-NR/Feyerabend

: ). So while Kant may have been experimenting with a more
parsimonious account, it is clear that he thinks that innate right includes
rights over one’s person (and that others’ innate rights constrain the way
we may act towards them). He is simply mistaken in thinking that innate
right itself (as he formulates it) logically entails these sorts of strong rights
to the integrity of the person without recourse to independent
natural laws.

Conclusion

Although readers of Kant’s political philosophy frequently claim that the
relevant notion of freedom for understanding his thought is external
freedom, unclarity remains about the precise meaning of external freedom.
I have argued that this is not the fault of commentators, but of Kant’s own
unclear exposition. For there are two distinct notions of freedom in the
Rechtslehre, both of which have a plausible claim to the title. By specifying
each clearly, we better understand their systematic place in Kant's political
philosophy. What | have called freedom in the external use of choice
allows us not just to interact with the outside world but also to interfere
with and constrain one another’s by engaging in acts of external lawgiving.
By contrast, our innate right to freedom demands that impinging on our
autonomy through such lawgiving is to be tolerated only insofar as it is
necessary to secure everyone’s freedom under universal law.

Compare Huber on a similar issue with cosmopolitan right: Jakob Huber, ‘Cosmopolitanism for
Earth Dwellers: Kant on the Right to be Somewhere’, Kantian Review,  ( ), - ,at -
This may become somewhat less mysterious on a particular reading of what Kant means when he
says that innate right can be treated in ‘the prolegomena’, such that the Rechtslehre can focus on
acquired right. There are two natural contenders. On the rst, Kant means to refer to the
introduction to the Rechtslehre as the prolegomena. On the second, however, he might mean to
refer to the Grundlegung, which establishes the special dignity that inheres in humanity and
precludes that human beings can be permissibly used as mere means to others’ ends. For
discussion, see: Messina, ‘Kant, Smith and the Place of Virtue’ and Hirsch’s essay in this volume
(Chapter ).
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Independence and Kant’s Positive Conception
of Freedom

Pauline Kleingeld

Introduction

The resurging interest in the republican tradition of legal and political
theory — thanks largely to Quentin Skinner and Philip Pettit — has shed
new light on Immanuel Kant’s conception of freedom, revealing that it is
best understood along republican lines. The discussion of Kant's
republicanism to date, however, has focused on what he calls the ‘negative’
conception of freedom. This is the conception of freedom as de ned in terms
of the absence of something, that is, as consisting in ‘independence’, ‘non-
domination’, and ‘not being subject to another master’. What has received
much less attention is Kant's ‘positive’ conception of freedom, that is, his
de nition of freedom in terms of the presence of something else, and the
relation between these two conceptions has hardly been examined.

| am grateful for helpful comments from Martin Brecher and Philipp-Alexander Hirsch, and from
Sorin Baiasu, Vinicius Carvalho, Micha Gléser, Michael Gregory, Daniel Hauser, JP Messina, Arthur
Ripstein, Janis Schaab, Mark Timmons, Fiorella Tomassini, Elisabeth Widmer, Wouter Wiersma,
Garrath Williams, Lu Zhao, the audience at the online workshop on ‘Independence in Kant's
Political Philosophy’, organized by Nicholas Vrousalis, and organizers and online audiences at Bilkent
University, Lancaster University, San Ra aele University, Humboldt University, the Digital Kant
Center, the online UK Kant Society Lecture, and the Central Division meeting of the APA,
as well as the two commentators there, Geraldine Ng and Je ery Kinlaw. | thank the Netherlands
Organization for Scienti ¢ Research (NWO) for nancial support.
See Quentin Skinner, ‘The Idea of Negative Liberty: Philosophical and Historical Perspectives’, in
Richard Rorty, Quentin Skinner, and Jerome B. Schneewind (eds.), Philosophy in History: Essays in
the Historiography of Philosophy, Cambridge: Cambridge University Press, ., — ;Quentin
Skinner, Liberty before Liberalism, Cambridge: Cambridge University Press, ; and Philip Pettit,
Republicanism: A Theory of Freedom and Government, Oxford: Oxford University Press, .
See especially Arthur Ripstein, Force and Freedom: Kant's Legal and Political Philosophy, Cambridge,
MA: Harvard University Press, ; also, Louis-Philippe Hodgson, ‘Kant on the Right to Freedom:
A Defense’, Ethics ( ) — ; Helga Varden, ‘Kant's Non-Absolutist Conception of
Political Legitimacy: How Public Right * Concludes Private Right in the “Doctrine of Right™,
Kant-Studien ( ), -
Sharon Byrd and Joachim Hruschka as well as Ariel Zylberman also note that Kant's positive
conception of freedom has not received su cient attention, but they do not examine the relation
between his positive and negative conceptions of freedom in detail. See B. Sharon Byrd and Joachim
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between negative and positive liberty, however. Berlin uses the term
‘negative liberty’ for the absence of interference or coercion limiting the
actions open to individuals. He uses ‘positive liberty’ to refer to the ability
to pursue and realize one’s fundamental purposes, individually or collect-
ively. Berlin tends to see negative and positive liberty as rival political
ideals. As | explain below, for Kant, by contrast, freedom negatively
conceived consists not in the mere absence of interference or coercion but
in independence from interference and coercion at the discretion of other
individuals. Freedom positively conceived consists in being subject to one’s
own laws, in contrast to laws imposed by another. Furthermore, for Kant
these are not two di erent kinds of freedom (let alone rival kinds) but two
aspects of one and the same condition, namely external freedom.

In this chapter, | argue that Kant’s positive conception of external
freedom plays a crucial role in his theory of right because freedom in the
negative sense requires and is realized by freedom in the positive sense.
I also show that this applies to each of the three branches of public right —
state right, international right, and cosmopolitan right. I rst examine the
content and status of the innate right to freedom (Section . ). I then
show how Kant’s account of the innate right to freedom as independence
relates to his positive conception of freedom: mutual independence
requires and is realized by joint self-legislation (Section . ).

The Innate Right to Freedom

Kant’s Conception of Freedom as Independence

In the Introduction to the Doctrine of Right, Kant argues that all human
beings have one and only one right simply by virtue of their humanity,
independently of any juridical act. This is the right to external freedom,
that is, freedom in the sphere of interaction with others. He calls this right
‘original’ and ‘innate’, to distinguish it from ‘acquired’ rights, and formu-
lates it as follows:

Freedom (independence from being compelled by the choice of another),
insofar as it can coexist with the freedom of every other in accordance with a
general law, is the only original right belonging to every human being by
virtue of his humanity. (RL : )

See also Howard Williams, Kant's Critique of Hobbes, Cardi : University of Wales Press,
n.
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Independence and Self-Legislation

compulsion by others therefore requires general principles that apply to all,
and this in turn requires establishing a state with general coercive laws.
Now if these laws were unilaterally imposed by some on others, this would
be inconsistent with the others’ right to independence. Hence, Kant
argues, the laws of the state must be jointly self-given by the citizens.
Thus, the realization of external freedom in the negative sense (individual
independence) requires and is realized by freedom in the positive sense
(citizens’ self-legislation). Or so | will argue.

Before turning to this argument, however, |1 rst address a worry
concerning the role and status of the innate right to freedom. It has seemed
to several authors that this right has only a small role to play. On the view
I defend, by contrast, it is the most important and most fundamental right
in Kant’s Doctrine of Right and grounds the entire system of rights. This is
why the scope and status of the innate right must be clari ed rst.

The Scope and Status of the Innate Right in Kant’s
Doctrine of Right

Kant introduces the innate right to freedom in no more than a paragraph.
In the rest of the book, he o ers lengthy discussions of the various types of
acquired rights, such as property rights, contractual rights, status rights,
and civil rights. As a result, the innate right may seem little more than a
‘starter’ without a further role to play in the Doctrine of Right as such.
Katrin Flikschuh, for example, has argued that the innate right is merely a
formal precondition for acquiring substantive rights, with no other scope or
content than that of allowing the emergence of acquired rights. She claims
that the innate right itself is ‘empirically non-instantiable’ and lacks any
substantive content of its own.

Others have argued that the innate right does have a substantive domain
of its own, namely a limited right to one’s own body. Japa Pallikkathayil,
for example, has argued that Kant acknowledges a right to one’s own
body — albeit a limited right that does not include, say, the right to sell
one’s body parts — and that this is plausibly innate rather than acquired.

Kant does not explicitly limit the innate right to a merely formal
precondition for acquiring rights, however. As shown in the previous
section, his description of the innate right — for example, his claim that

Katrin Flikschuh, ‘A Regime of Equal Private Freedom? Individual Rights and Public Law in
Ripstein’s Force and Freedom’, in Sari Kisilevsky and Martin J. Stone (eds.), Freedom and Force:
Essays on Kant's Legal Philosophy, Oxford: Hart Publishing, , — ,here —.

Japa Pallikkathayil, ‘Persons and Bodies’, in Kisilevsky and Stone (eds.), Freedom and Force, — .
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Independence and Self-Legislation

possibility of external coercion that can coexist with the freedom of
everyone in accordance with general laws’ (RL : ).

Taken together, these steps imply the innate right to external freedom.
If, as Kant argues, () everyone has the authority coercively to prevent
others from infringing on their freedom, ( ) this authority is equivalent to
having a right to freedom, and ( ) everyone's freedom must be able to
coexist with the freedom of all in accordance with a general law, then it
follows that everyone has a right to freedom to the extent that it can coexist
with the freedom of everyone in accordance with a general law. In other
words, the argument in support of the innate right to external freedom is
found in the Introduction. Kant’s argumentation is brief and clearly calls
for further analysis, but for the purposes of this chapter the relevant point
is merely to explain why he may not have seen a need to explicate and
defend the innate right in the paragraph in which he formulated it: in
essence, he had already done so.

According to this reconstruction, the innate right is not a merely formal
precondition for rights nor a limited right to one’s body. Rather, being
based directly on the General Law of Right, it is the most fundamental
right. It animates the entire system of right.

How to Acquire Rights without Dominating Others

According to Kant, acquiring and owning something external means being
entitled to constrain the conduct of all others with regard to it: it means
being entitled to prevent them from taking or using it. But is it possible to
constrain the conduct of others in this way without compelling them at
one’s own discretion, that is, without violating their innate right to
freedom? If so, how?

In the state of nature, Kant argues, this is indeed impossible. The
problem with the state of nature is not just a matter of human nastiness.
Irresolvable disagreements will arise even among friendly, upright, and
reasonable people. In the Feyerabend Lectures on Natural Law from ,
Kant gives the following example: if, in the state of nature, he shoots a wild
animal and it runs onto someone else’s land and dies there, he may believe
he has the right to retrieve it, but the other person may claim that it
belongs to him because it is on his land (V-NR/Feyerabend : ).
They each have grounds for claiming that the dead animal is theirs: Kant
because he shot it, the other because he found it on his land. Whoever
unilaterally imposes his will on the other, however, violates the other’s
innate right.

Downloaded from https://www.cambridge.org/core. Universitaet Mannheim, on 22 Dec 2025 at 08:27:28, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://www.cambridge.org/core/product/8F5A4BA7E06726B660DC50C34B0361D2






Independence and Self-Legislation

the answer Kant gives starting with Towards Perpetual Peace ( ) and the
Metaphysics of Morals ( ). According to Ripstein, by contrast, Kant
holds that state o cials should take up a general (omnilateral) perspective
and give to the people laws that the people could give to themselves.
In what follows, | shall frequently refer to Ripstein’s account, since he
0 ers the most comprehensive, detailed, and philosophically astute discus-
sion of Kant’s republicanism. Like most others who discuss the topic,
however, Ripstein focuses entirely on Kant's negative conception of
freedom as independence. By comparing his interpretation to the one
I propose in this chapter, | aim to clarify the important role Kant attributes
to the positive conception of freedom as joint self-legislation.

Furthermore, | argue that this positive conception of external freedom
structures not only Kant’s account of the state but each of the three levels of
public right in the Doctrine of Right. Only once a rightful condition exists
at the levels of the state, international right, and cosmopolitan right can
rights be de nite and secure (‘peremptory’) (RL : ; ZeF 1 on).

Freedom and Public Right

Independence and Self-Legislation in the republic

The question raised at the end of the previous section was how individual
‘independence from compulsion by the choice of others’ (the innate
right to freedom) can be secured through laws without introducing new
forms of unfreedom in the process, namely domination by those giving
the laws.

One answer found within contemporary republican theory is that the
state should ensure non-arbitrary rule, without this requiring self-
legislation by the people. Philip Pettit, to mention one prominent
example, has argued that democratic participation has some instrumental
value but is not valuable in and of itself. Pettit distances himself from what
he calls the ‘populist’ view that freedom consists in democratic self-rule, a
view which he associates with Rousseau and Kant. The better kind of
republicanism, Pettit argued in his in uential book Republicanism,

According to Byrd and Hruschka, freedom conceived positively is ‘dependence on public law in a
juridical state’ (Kant's Doctrine of Right, -, also , ). This formulation seems too broad,
however, since it leaves open the question of who legislates the law.

Pettit, Republicanism, , ; as for Kant, see Pettit, ‘Two Republican Traditions’, in Andreas
Niederberger and Philipp Schink (eds.), Republican Democracy, Edinburgh: Edinburgh University
Press, , - .
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Independence and Self-Legislation

usurp what belongs to minorities for the sake of majority interests.
In other words, Kant retains the earlier criterion that it must be possible
for the entire people to adopt a law (e.g. RL : ). But this requirement is
now a necessary condition for rightful legislation and no longer a su cient
condition. Thus, the shift in Kant’s stated position does not imply that he
has dropped the earlier ‘touchstone’. Rather, he has added a further
normative condition for rightful legislation, namely that laws actually be
adopted by the people.

As a result, for a positive law to meet Kant’s requirements it is not
su cient that the citizens’ representatives happen to enact it. Kant should
not be misunderstood as claiming that whatever the citizens happen to
prefer is just. Any law must also satisfy the criterion (now as a necessary
condition) that the entire people could impose it on itself. This criterion
makes it possible to distinguish between just laws and those resulting from
a despotic majority or powerful special interests. Another important reason
why Kant preserved this criterion may well have been the fact that on his
own account the set of citizens with voting rights was a small subset of the
people, excluding all so-called ‘passive’ citizens. The ‘active’ citizens should
give laws for the passive citizens that the latter could give themselves.
To this issue I now turn.

Not All Humans Become Herren

Thus far, | have used Kant’s terminology and discussed the innate right of
‘every human being’ and the freedom of ‘the citizens’ or ‘the people’. This
may give the mistaken impression that he endorses universal adult su rage.
In fact, however, he limits the full enjoyment of the human right to
freedom to a small subset of adult males. Therefore, before I turn to
relations among states, an important quali cation is in order regarding

Discussing the substantive implications of this criterion in detail would take me beyond the scope of
this chapter. For a good argument in support of the thesis that legislation should prevent not only
dependence and power inequalities among individuals but also structural power inequalities, see
Rafeeq Hasan, ‘Freedom and Poverty in the Kantian State’, European Journal of Philosophy

— . Foran interesting defence of a public and collective notion of freedom, see Garrath
W|II|ams ‘Between Ethics and Right: Kantian Politics and Demaocratic Purposes’, European Journal
of Philosophy  ( ), -
In the interim, that is, before a genulne republic has been established, it is the duty of autocrats to
give laws in the spirit of republicanism, even if they do not literally ask their subjects for consent.
Kant’s ideal, however, is a constitution in which ‘those who obey the law are also simultaneously,
united, legislating’ (SF : - ,cf. ).
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(Herr, meaning ‘master’, ‘lord’, ‘gentleman’). Yet he also claims that
women are naturally un t for the right to vote, arguing that the ‘natural
superiority’ of men in promoting the common interest of the household
gives a husband the right to command over his wife as her master.
He writes that the law is right to say to the wife: ‘he shall be your master
[Herr] (he the commanding, she the obeying part)’ (RL : ).
Furthermore, in the Anthropology from a Pragmatic Point of View ( )
Kant again appeals to ‘nature’ in explaining why women cannot represent
themselves in court ( : ).

Thus, in the Doctrine of Right women lack each of the three essential
characteristics of the citizen described above. They lack the lawful freedom
to obey no other law than that to which they have given consent, since
they lack active citizenship; they lack civil equality, since they cannot
legally bind men in the way men can bind women; and they lack civil
independence, including the power to represent themselves in court. Thus,
despite his claim that every human being has the right to be ‘his own
master’ (sein eigener Herr) by virtue of ‘his humanity’ (seiner Menschheit),
Kant simultaneously denies this right to women. In light of this, | have
followed Kant in his use of male pronouns. Gender-inclusive language (‘he
or she’, ‘she’, or the non-binary singular ‘they’) would be misleading and in
many cases factually incorrect.

Freedom and the Republican Federation of States

Kant famously argues that states ought to leave the international state of

nature (ZeF : - ). Rather than advocating the establishment of an
internally undi erentiated world state, however, he writes that ‘[ijnternational
right shall be based on a federalism of free states’ (ZeF : ).

Kant’s terminology of a ‘federalism of free states’ has often been read as
indicating that he advocates only a loose form of association without any
coercive powers. In light of the analysis in Section . . , however, the
expression as such could also refer to a federation with legislative, execu-
tive, and judicial powers. After all, he also conceives of the citizens in a
republic as free. Thus, a republican federation with coercive powers could
in principle be called a federation of free states — in both the negative and
the positive sense of ‘free’ — if states were independent of each other by
virtue of living under collectively self-given international laws.

For further discussion, see Pauline Kleingeld, ‘On Dealing with Kant’s Sexism and Racism’, SGIR
Review  ( ), - .
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‘despotic’ political structure but some of its member states are republics, and
if the latter’s citizens wanted to leave the federation, their right to freedom
would be violated if they were prevented from doing so. On this suggested
reading, Kant's reason for emphasizing that states ought to have a right to
leave the federation, then, turns out to be akin to his reason for claiming that
states must not be forced to join it; the individual innate right to freedom,
conceived both negatively and positively.

Cosmopolitan Right

In addition to state right, which is to govern interactions among individ-
uals, and international right, which is to govern interactions among states,
Kant adds a third branch of public right, which is to govern interactions
between states and individuals or groups who are neither their citizens nor
0 cial representatives of other states. His examples include the interaction
between a state and shipwrecked foreigners stranded on its beach (VAZeF

), between a state and foreign trading companies wanting to enter
the country (ZeF : ), and between non-state peoples and a state
attempting to appropriate their hunting grounds (RL : ). This third
branch of public right is called cosmopolitan right.

Cosmopolitan right articulates the conditions under which states and
foreign individuals or groups can interact without one party’s violating the
freedom of another. Its core is the right to hospitality, by which Kant
means the right of persons and states to request peaceful interaction
without being treated with hostility (ZeF : - ). He discusses the
circumstances under which parties have a right to refuse such requests,
arguing, for example, that they do not have this right in cases where refusal
would lead to the other’s ‘demise’ or the annihilation of their freedom
(ZeF : ). Thus, he denies that states have a right to send shipwrecked
sailors back into the sea (VAZeF : ). Furthermore, he denies that
foreigners (such as representatives of trading companies) have a right to
enter another state at will. They do have the right to request entry (without
being treated with hostility), but the state in turn has a right to refuse their
request, except in cases where this would lead to their demise. Finally,
states do not have the right to seize land used by non-state peoples, and
any settlement in regions used by others requires their informed agreement
(RL : ). Accordingly, Kant argues that the colonialism and imperialism
of the European states of his day constitute agrant violations of cosmo-
politan right (ZeF : - ;RL : ).
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Kant’s description of cosmopolitan right clearly echoes his description
of the innate right to freedom conceived negatively as independence
from compulsion by the choice of another. It echoes his description of
the innate right as including the right to attempt to engage in interaction
with others (see Section . . ), while others have the right to refuse
(unless this leads to the demise of the rst). Moreover, by highlighting the
illegitimacy of states’ unilateral acquisition of territory used by others and
the illegitimacy of nonconsensual entrance into states, Kant’s examples also
re-emphasize the normative importance of freedom and equality.

Kant provides hardly any details on how he envisions the legislation of
cosmopolitan law, but the link with his positive conception of freedom is
visible even in this case, albeit less clearly. He writes that it is a task of the
‘peoples’ (in the political sense, ‘peoples as states’, ZeF : ) to unite for
the sake of giving cosmopolitan law. The peoples are to establish ‘right,
which can be called cosmopolitan right, insofar as it concerns the possible
union of all peoples for the purpose of certain general laws of their possible
interaction’ (RL : ). This legislation is to yield a ‘rightful connection of
human beings under public laws’ (RL : ). Thus, even in the case of
cosmopolitan right we encounter Kant’s positive conception of freedom: the
peoples of the world are to unite for the purpose of giving themselves the
laws that govern the cosmopolitan interaction between states and foreigners.

Conclusion

On Kant's republican account, freedom, negatively conceived, consists in
independence from compulsion at the discretion of another. Freedom,
positively conceived, consists in being subject to one’s own legislation. The
mutual independence of a plurality of individual agents can be achieved
only through their joint subjection to collectively self-given public laws.
Thus, the innate right to external freedom requires the realization of
freedom in both senses, and this holds for each of the three domains of
public right (ZeF : n;RL : ).

The interpretation proposed in this chapter is di erent from how Kant's
republicanism is usually described. Most authors focus on his negative
conception of freedom as independence. The argument of this chapter
suggests that, in doing so, they overlook his thesis that mutual
independence requires collective self-legislation. The current focus on
independence, in republican readings of Kant, should be complemented
with an increased emphasis on Kant’s account of citizenship, co-legislation,
and the appropriate mode of political representation.
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Morality, Right, and Responsibility
Paul Guyer

Throughout the volume, especially but not just in Part I, it has been
debated whether Right, that is, public law enforced by the coercive
juridical and penal instrumentality of the state, is part of morality for
Kant, thus whether its basic principle, the Universal Principle of Right, can
and must be derived, in some way or other, from the fundamental
principle of morality in general. Most of the contributions to the volume
have defended the dependence of the principle of Right on the principle of
morality in general, while recognizing the distinction between Right and
Ethics, that is, the non-coercive part of morality in general, although
several, notably Marcus Willaschek, have defended the independence of
Right from morality. In this chapter, which has been placed in the position
of a conclusion to the volume, I will not get further into the trenches of
this debate than | have previously done. Instead, | will frame the debate
with two general points. First, | argue that Kant recognizes only two forms
of practical reason, namely pure practical reason, based on the fundamen-
tal principle of morality, and empirical practical reason, based upon the
principle of prudential self-love (see especially RGV : - ), so if the
necessity of Right does not depend upon the latter, it must derive in some
way from the former; and since Kant makes it clear that his philosophy of
Right is fundamentally opposed to that of Hobbes (TP, : ), itis clear
that he intends it to be grounded in pure practical reason and derived from
its principle. Whatever the details of Kant’s derivation of Right from

I have previously discussed this issue in ‘Kant’s Deductions of the Principles of Right’, in Mark
Timmons (ed.), Kant's Metaphysics of Morals: Interpretative Essays, Oxford: Oxford University Press,
, — , reprinted in Paul Guyer, Kant’s System of Nature and Freedom, Oxford: Clarendon
Press, ,  — ,and ‘The Twofold Morality of Recht’, Kant-Studien (
| thus agree with the conclusmn of Philipp-Alexander Hirsch (Freiheit und Staatlichkeit bel Kant Die
autonomietheoretische  Begriindung von Recht und Staat und das Widerstandsproblem, Berlin:
De Gruyter, ) when he writes that ‘Kant’s Rechtslehre can be sensibly interpreted only as an
equally justi able part of a unitary critical moral philosophy under the categorical imperative as
supreme practical principle’ (p. ).
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morality, they must be consistent with this premise. In the second part of
this chapter, I turn from this foundational question to the question of the
role of individual morality in the actual practice of law and politics. Here
| argue that although Kant’s conception of justice places moral burdens on
individuals in the state of nature and on both subjects and rulers in existing
states, Kant is particularly concerned to argue that the operations of the
juridical and penal institutions of the state, indeed of the state as a whole,
are dependent upon the free acts of individual human beings in positions
of power, thus that there are no mechanisms that can guarantee the
realization of justice through the state apart from the moral conduct of
such individuals. All of this makes no sense unless the necessity of the
institution and maintenance of the state is a moral duty, that is, the duty of
both citizens and rulers to institute and maintain a system of juridical
duties is itself a moral duty.

The Morality of Right

All parties to the debate acknowledge Kant's distinction between duties of
Right and Ethics as respectively coercively enforceable or not, and thus
that ‘[a]ll lawgiving can [...] be distinguished with respect to the
incentives’ (Triebfedern) for compliance with it: in the case of ethical
duty, at least if moral worth is at stake, the moral law that makes an action
a duty must also be the incentive for compliance with it; but juridical duty
‘does not include the incentive of duty in the law and so admits an
incentive other than the idea of duty itself’ (MS, Introduction, section
IV, : = ). Or, ‘ethical laws’ ‘require that they (the laws) themselves
be the determining grounds of action’ in compliance with them, while
‘juridical laws’, which de ne the duties of Right, are, rst, ‘directed merely
to external actions and their conformity to law’ (MS, Introduction, section
Il, : ), and, second, permit of other, external incentives, that is,
‘pathological determining grounds of choice, inclinations and aversions,
and among these, from aversions; for it is a lawgiving, which constrains,
not an allurement, which invites' (MS, Introduction, section IV, : ).
More precisely, ethical duties require an internal incentive (Triebfeder) or
determining ground of choice (Bestimmungsgrund der Willkiir), in part

| follow Marcus Willaschek (Chapter ) in capitalizing ‘Right’ as the translation of Recht when it
refers to the whole body of coercively enforceable rights rather than to a particular right, and then
correspondingly capitalizing ‘Ethics’ when it refers to the whole body of our non-coercively
enforceable duties. Our di erence is whether Recht is a proper part of morality in general.
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Morality, Right, and Responsibility

condition of anarchy — Kant’s famous denial of a right to rebellion. Rulers
have a moral obligation to maintain the civil condition, but since historic-
ally rulers tend not to be duly elected o cials but people who by some
historical chain of events nd themselves in positions of power, that
translates into a duty to transform their less just states into more just ones.
Both citizens and rulers may be considered to have juridical duties within
extant states, but the duties to institute and maintain just states, in other
words to institute and maintain a legitimate system of coercive enforce-
ment, cannot themselves be juridical duties, on pain of in nite regress.
They are moral duties that must be motivated, at some point, simply by
respect for the moral law. They are not duties of virtue to realize either of
the two ends that are also duties, self-perfection and promotion of the
happiness of others — Kant’s forceful rejection of paternalistic government
makes that clear for the case of rulers (TP : - ). But they are ethical
duties that require motivation by respect for the moral law.
Let us now look at the steps of this argument in a little more detail.

Crooked Timber and Moral Politicians

Kant is famous for the metaphor that trees growing ‘in freedom, and
separated from one another, [...] put forth their branches as they like,
[and] grow stunted, crooked, and awry’, while ‘trees in a forest, precisely
because each of them seeks to take air and sun from the other, are
constrained to look for them above themselves, and thereby achieve a
beautiful straight growth’ (1aG, Fifth Proposition, : ): thatis, humans
whose internal incentives would not su ce for them to act justly can
nevertheless be coerced into acting justly by a properly constituted and
administered state. Thus they can act justly without being motivated
morally, that is, by respect for the moral law. True enough, perhaps,
allowing for that degree of criminality, let us hope relatively low, that
persists even in the best-run state. True enough, also, only within a
properly constituted and maintained state. But when such a state does
not exist, its existence is morally demanded and can even be compelled,
and it cannot be compelled, that is, forced on others, out of mere
prudence, by people motivated merely by prudence, but must be brought
into being by the internally — morally — motivated action of some body of
agents. This is why a nation of devils can solve the problem of a just state
intellectually, but cannot actually will one into existence (see again ZeF

Kant uses the metaphor again at RGV, Part 11, Division One, section 1V, :
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). But also, once such states have been brought into existence, even
with the properly constituted division of powers among lawmakers, execu-
tives, and magistrates demanded by Kant’s conception of republican
government (RL, 8 , : ), there will be nobody who can coerce them
in into correctly carrying out their obligations and maintaining the state in
a condition of justice. Politicians must be, in Kant's term, moral
politicians.

The Moral Duties of Citizens

First, then, the obligation of human beings who cannot avoid interaction
with one another to enter into and maintain just states is a moral
obligation.  This is the import of the ‘postulate of public right’ that is
placed at the transition from Private Right to Public Right. The transition
begins with the statement that ‘A rightful condition is that relation of
human beings among one another that contains the condition under
which alone everyone is able to enjoy his rights, and the formal condition
under which this is possible in accordance with the idea of a will giving
laws for everyone is called public justice’ (RL, 8 , : —). Thisis a
restatement of the Universal Principle of Right including an allusion to the
rights that by this point in Kant’s exposition have been established, namely
the innate right to freedom of every individual and the rights to acquisition
of property rights, contract rights, and rights to persons akin to rights of
things that are the consequences of the innate right to freedom. Everyone’s
innate right to freedom, as we saw, is the correlative of everyone’s obliga-
tion to respect the humanity in everyone, and so is clearly grounded in
morality not prudence; thus when Kant goes on to describe the formal
condition under which the rightful condition as ‘accordance with the idea
of a will giving laws for everyone’, this too must derive from the categorical
imperative, in this case from the rst formulation of the categorical
imperative which states that requirement of universal validity (GMS,
section I, : , section Il, : ; KpV ‘Fundamental Law of Pure
Practical Reason’, : ). Kant then states that the ‘condition of public
Right’ ‘contains no further or other duties of human beings among
themselves than can be conceived in’ private Right, rather ‘the matter of
private Right is the same in both’ and ‘The laws of the condition of public

I have previously discussed the duties of citizens in the Kantian state in ‘Civic Responsibility and the
Kantian Social Contract’, in Herta Nagl-Docekal and Rudolf Langthaler (eds.), Recht — Geschichte —
Religion: Die Bedeutung Kants flir die Gegenwart, Berlin: Akademie Verlag, .=
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Morality, Right, and Responsibility

They should of course have the right to petition the authorities in an
imperfect civil condition to reform and improve it (TP, section II,
), and perhaps they even have a moral obligation to petition for
reform. But the moral obligation to reform an existing civil condition in
the direction of a more ideally just one falls primarily on the shoulders of
those who are in a position of power in such a state. Individuals in a state
of nature and subjects in an existing state have the moral obligation to
enter into and maintain such a state. But authorities — politicians — have
the obligation to reform it, or as Kant puts it, to be moral politicians.

The Moral Obligations of Rulers

The granddaddy passage on this subject is the Sixth Proposition of Kant’s

‘Idea for a Universal History with a Cosmopolitan Aim’.  After
having argued in the Fifth Proposition that the solution to potentially
wayward subjects is a ‘perfectly just civil constitution” that will if necessary
subdue their ‘wild freedom’ with coercion and make them grow straight
like trees in a forest (IAG : ), Kant raises a problem in the Sixth, namely
that ‘the master, who breaks [the subject’s] stubborn will and necessitates
him to obey a universally valid will with which everyone can be free’, must
himself be found in ‘such crooked wood as the human being is made’, from
‘which nothing entirely straight can be fabricated’, and ‘who has no
authority over him to exercise authority over him in accordance with the
laws’ ( : , emphasis added). On pain of an in nite regress, at some point
the chain of authority must stop with an actual human being or group of
humans (a ‘natural’ or ‘moral person’ in Hobbes’s terminology) who have
no one to exercise coercion over them, and who are subject to the same
temptation to misuse their freedom as is any other human being. So if a
prudent regard for coercion will not restrain rulers from exploiting their
own authority, what can? Only morality. Thus, although a ‘perfect solu-
tion’ to this problem ‘is impossible [...] the approximation to this idea is
laid upon us by nature’. Writing in his teleological voice, Kant is disposed
to attribute our moral end to nature itself, but this is de nitely not an
appeal to prudence. On the contrary, the solution is morality on the part of

I have previously discussed this passage in ‘The Crooked Timber of Humankind’, in Amelie Rorty

and James Schmidt (eds.), Kant’s ‘Idea for a Universal History with a Cosmopolitan Aim’: A Critical

Guide, Cambridge: Cambridge University Press, , = . On the moral obligations of rulers,

see also my ‘Kant and the Moral Politicians’, in Kyriakos N. Demetriou and Antis Loizides (eds.),

Scienti ¢ Statesmanship, Governance, and the History of Political Philosophy, London: Routledge,
— ,and Wood, Free Development, -
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